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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Case 19-CA-3840 
Lone Lake LumpBer COMPANY 
and 


INTERNATIONAL WoopworKers or America, AFL-CIO, 
Locat 3-10 


Decision and Order 


On November 29, 1968, Trial Examiner E. Don Wilson 
issued his Decision in the above-entitled proceeding, find- 
ing that Respondent had engaged in and was engaging 
in certain unfair labor practices and recommending that 
st cease and desist therefrom and take certain affirmative 
action, as set forth in the attached Trial Examiner’s De- 
cision. Thereafter, Respondent filed exceptions to the Trial 
Examiner’s unfair labor practice findings and a supporting 


brief; General Counsel and the Charging Party filed ex- 
ceptions to the Trial Examiner’s Recommended Order with 
supporting briefs; and Respondent also filed a supple- 
mental brief opposing the exceptions of General Counsel 
and the Charging Party. 


The National Labor Relations Board has reviewed the 
rulings of the Trial Examiner made at the hearing and 
finds that no prejudicial error was committed. The rulings 
are hereby affirmed. The Board has considered the Trial 
Examiner’s Decision, the exceptions, the briefs, and the 
entire record in this case, and finds merit in Respondent’s 
exceptions.’ Accordingly, the Board adopts the findings 
of the Trial Examiner only to the extent that they are 
consistent with the summary and analysis of the case 
as set out below. 

The sole issue in this case is whether Respondent en- 
gaged in bad-faith bargaining in violation of Section 8 


1 Respondent’s request for oral argument is denied as, in our opinion, the 
instant record adequately presents the issues and the contentions of the parties. 
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(a) (5) in its negotiations with the Union looking toward 
the making of a collective-bargaining agreement to replace 
an earlier one between the parties that had expired on 
June 1, 1966. The negotiations cover a period of more 
than 2 years beginning about May 5, 1966.2 On July 18, 
1966, the Union struck Respondent in support of its bar- 
gaining position. Even though the parties thereafter con- 
tinued to meet until June 21, 1968, no agreement resulted. 
The strike was still in progress as of the date of the 
hearing, but by that date Respondent was operating with 
almost a full complement of permanent replacements. 


The relevant facts bearing on the issue in this case 
are for the most part stipulated. Respondent is a lumber 
manufacturer in Spokane, Washington, engaged primarily 
in fabricating millwork out of prime lumber. It employs 
about 180 production and maintenance employees who 
form the bargaining unit in this case. The Charging 
Union, as the representative of that unit, and Respondent 
have had a history of continuous bargaining relations 
going back some 30 years. Since 1938, they have entered 
into a series of bargaining contracts, the last of which 
was for a 3-year term expiring June 1, 1966. That con- 
tract was still in effect when the parties opened their 
negotiations for a new contract to succeed it. 


According to their established bargaining practices, both 
parties framed their initial proposals in the form of re- 
visions or additions they wished to make in the expiring 
contract, it being mutually understood that all terms of 


2The charge was not filed, however, until October 26, 1967, and the sub- 

sequently issued complaint dated the violation as occurring ‘‘since on or about, 

December 15, 1967.” Notwithstanding this specific allegation of the com- 

i i i olation from May 25, 1967, 

ificance only with respect to the limitations proviso of 

Respondent has excepted to the Trial Examiner’s 

but we find it unnecessary to pass on that 

excep we make of this case. Earlier events 

dating back to the start of the negotiations are relevant here as background 
evidence. 
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that contract which neither party expressly sought to 
modify or change would be carried forward as part of 
any new agreement. Most of the terms of the expiring 
contract were left unaffected. Included among the more 
important ones were provisions for union-shop conditions ; 
for a Monday-to-Friday ‘‘hours of labor”’ for production 
workers; for job-posting and bidding procedures; for de- 
partmental seniority applicable to layoff and recall; for 
a schedule of wage-rated classifications; for a compre- 
hensive listing of fringe benefits, along with qualifying 
standards relating to eligibility therefor; and for a griev- 
ance procedure. The contract’s grievance provisions, con- 
tained in Article 2, set out a broad definition of grievable 
matters. The definition included ‘‘all disputes, griev- 
ances, or complaint arising out of or under the contract’s 
terms.’? The grievance machinery provided for three 
steps—the last of which was a discussion before a member 
of the Federal Mediation and Conciliation Service. An- 
other provision stated it to be the intent of the parties 
not to engage in work stoppages or strikes, but to at- 
tempt to settle their grievance disputes peaceably, and not 
to strike or lockout without first using the grievance ma- 
chinery. Other than as noted, there was no restriction 
on the right to strike. Throughout the negotiations the 
aforesaid provisions remained on the table as part of 
Respondent’s basic contract offer.* 


Some 20 official negotiation sessions were held in the 
2-year period involved, and, in addition, there were a 
number of unofficial meetings and an extensive exchange 


3 The last is subject to qualification. Late in 1967, Respondent proposed 
that the Union waive application of the union-shop provisions to replace- 
ments and others who, as Respondent put it, ‘‘had braved tho picket line to 
come to work.’? When the proposal was made, the Union was secking to 
explore with Respondent the latter’s willingness to return striking employees 
desiring reinstatement to their former jobs, and had indicated that in the 
event 2 contract was concluded, the Union would want ‘‘immediate’’ rein- 
statement of all striker-applicants. Respondent, in turn, expressed its 
willingness to place strikers ‘‘immediately’’ in any vacant jobs and to place 
those for whom it had no immediate openings on a preferential hiring list. 
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of correspondence. The principal issues dividing the par- 
ties related to the anniversary date of the contract, wages, 
contract duration, and the inclusion in the contract of a 
management prerogative clause. 


With respect to the contract anniversary date, Respond- 
ent suggested that an October 1 date be substituted for 
the June 1 date which had been operative before and which 
also was the anniversary date of the Union’s contracts 
with other employers in the lumber industry in that area. 
Respondent asserted that because of the then depressed 
state of the fabricated lumber products industry it could 
not afford to meet the demands which the Union had 
framed with an eye towards concurrent negotiations with 
larger and more diversified members of the lumber in- 
dustry, and it therefore wanted to dissociate its future 
negotiations from those the Union had with the others. 
At various times during the negotiations Respondent in- 
dicated that it was not inflexible as to the October 1 date 
and expressed a willingness to consider any other con- 
tract anniversary date so long as the date was one falling 
either somewhat earlier or somewhat later than June 1. 
The Union, however, flatly rejected Respondent’s propo- 
sals in this regard and indicated no disposition to yield 
on this issue until long after the strike began, and then 
only on condition that Respondent accept its bargaining 
position on all other matters in issue. 


With respect to contract duration and wages, the Union 
initially proposed a wage and fringe-benefit increase 
amounting as a package to about 55-cents-per-hour to 
be spread over a 3-yeaT term.* In response, Respondent 
offered the Union a 16-cents-per-hour wage-benefit package 
on the basis of a 1-year contract term. At a meeting 
held July 16, 1966, Respondent, under Union threat of 
strike, raised its offer to 21 cents, still on a 1-year contract 
basis, but the Union rejected this offer, declared that 


4The Union’s prencgotiation letter specified a package in excess of 
70-ceuts-per-hoyr, but this demand was modified soon after negotiations opened. 
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an impasse had been reached on this and other issues, and 
2 days later it struck. In late January 1967, at meetings 
held with the aid of Federal Mediators, Respondent al- 
ternatively offered either a 21-cent wage-benefit package 
on the basis of a 1-year contract, or, on the basis of a 
contract term longer than 1 year but less than 2 years, a 
20-cent package for the first year plus a 1214-cent package 
for the remaining period, and suggested a terminal date 
of November 1, 1968. The Union countered with two al- 
ternatives, both conditioned on Respondent’s dropping its 
demand for a management rights clause, either: (1) a 
contract for a 2-year term ending June 1, 1968, with a 
22-cent package for the first year and a 1214-cent package 
for the second; or (2) less than a 2-year contract ending 
April 1, 1968, with a 34-cent package spread throughout 
its term. This was unacceptable to Respondent. No final 
meeting of the minds was ever reached between the parties 
on the issue of wages and contract duration, although it 
appears that, at least after December 15, 1967, this issue 
would have presented no obstacle to full contract settle- 
ment but for the differences which then existed between 
the parties on the management rights clause and on the 
return to work of strikers.* 


With respect to ‘‘management rights,”’ Respondent in 
its initial proposal requested, and throughout the nego- 


5 With respect to striker-reinstatement, Respondent’s position on December 
15, 1967, as before, was that it would immediately return strikers to jobs 
where it had vacancies, place the rest on a preferential list, and have a 
‘¢@ialogue’’ with the Union about the application of the union-shop provi- 
sions to striker-replacements. The Union at this time, however, insisted as a 
condition to settlement that all strikers who wanted to come back be reinstated 
to their jobs, and stated that if jobs then remained for any of the replace- 
ments, the Union ‘‘would consider’’ giving the replacements 90 or 120 days 
to meet the union-shop requirements, but would not guarantee giving any of 
them membership. At the formal meeting on June 20, 1968, the Union 
stated it would then be willing to require displacement only of replacements 
hired after December 15, 1967, and that it would not require remaining re- 
placements hired after December 15 to comply with the union-shop provisions 
of the contract. But Respondent was unwilling at this time to accept the 
December 15 cutoff date. 
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tiations insisted upon, the inclusion in the contract of a 
provision which would insure to it the right to take uni- 
lateral action—without first reaching an agreement or 
an impasse with the Union—as to matters not specifically 
controlled by the collective-bargaining contract. Towards 
that end, Respondent proposed at the beginning of nego- 
tiations the ‘“‘management rights’’ clause which is set 
out at length in the Trial Examiner’s Decision, and at 
various times in the negotiations certain variants of that 
clause, the last of which is set forth in the margin by 
way of example.* None of the earlier contracts between 
Respondent and the Union had contained a ‘‘management 
rights clause.”’ Respondent told the Union that certain 


—— 


6 MANAGEMENT RIGHTS 


A. The Union has the rights which are specifically spelled out in this Agree- 
ment as well as such rights as are given it by statute unless these rights 
are limited by any provision of this Agreement. 


B. All rights customarily and traditionally exercised by the Company to 
operate its business and direct its employees are hereby expressly reserved by 
and to the Company unless the terms of this Agreement specifically limit said 
rights, in which event the terms of this Agreement shall control. Except to 
tho extent specifically limited by some other term of this Agreement, these 
rights include, but are not limited to, the right to determine prices of prod- 
uets, volume of production and methods of financing, to drop or add 9 product 
line, to sell, merge, consolidate or lease the business, or any part thereof, 
free of the liabilities of this Agreement, to establish, revise or continue 
policies, practices and procedures for the conduct of the business, and, from 
time to time, to change or abolish such policies, practices, or procedures; the 
right to determine and from time to time redetermine, the number, location, 
relocation and types of its operations, and the methods, processes and mate- 
rials to be employed; to discontinue processes or operations or to discontinue 
their performance by employees of the Company and/or to subcontract same; 
to determine the number of hours per day and per week operations shall be 
carried on; to select and assign work to such employees jn accordance with 
the requirements determined by management; to determine the existence 
or the lack of work; to make and enforce reasonable rules for the maintenance 
of discipline or efficiency; to suspend, discharge or otherwise discipline em- 
ployees; and to take such measures a8 management may determine to be nec- 
essary for the orderly, efficient and profitable operation of its business— 
all to the best regard of its employees and the welfare of the operation. 


C. It is also understood and agreed that the foregoing provisions shall in 
no manner prevent the utilization of the grievance procedure as provided in 
Article 2 of this Agreement. 
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events occurring during operative terms of their past 
contracts had impelled it to decide that the inclusion of 
such a clause was desirable. Among the reasons Re- 
spondent gave were: (1) in 1962 the Union had served 
it with a membership resolution that Respondent fire its 
production manager; (2) in 1965, the Union initiated a 
Section 8(a)(5) unfair labor practice proceeding before 
the Board after Respondent—acting under the belief that 
where the contract was silent it had a right to change work 
schedules unilaterally—had rescheduled the Monday-to- 
Friday workweek of a unit maintenaace employee to a 
Tuesday-to-Saturday workweek;? and (3) more recently, 
the Board and the Courts had issued certain decisions 
which had placed in question Respondent’s former belief 
that rights not specifically abridged by contract were re- 
served to management. Because of these considerations, 
Respondent stated in effect that it now considered it im- 
portant to add a management rights clause which would 
insure it the freedom it had theretofore understood it had 
without such a clause to take unilateral action in cases 
when the contract remained silent. 


Respondent made it clear during the negotiations that 
in presenting its management rights proposals it was not 
seeking to override thereby any specific provision in the 
contract which might, in one way or another, nullify the 


7 The Union filed the 8(a)(5) charge after its grievance that Respondent 
had violated its contract had been rejected. The Board’s Decision, reported 
at 160 NLRB 1479, issued on September 29, 1966, a few months after these 
negotiations were opencd. The Board found that while the ‘‘right’’ of re- 
scheduling was neither granted nor restricted by the parties’ contract, Re- 
spondent was nonetheless legally obligated to bargain about the change in 
the absence of the Union’s clear and unmistakable grant to management of 
authority to make this change in employment conditions unilaterally. It held, 
however, that Respondent had in effect fulfilled the obligations which a bar- 
gaining order would compel by discussing the matter with the Union at sub- 
sequent grievance meetings. (160 NLRB at p. 1480) Upon review, the 
D.C, Court of Appeals reinstated the complaint and remanded the case to the 
Board with direction to frame a remedy for the violation found. See 380 
F. 24 628. On remand, the Board ordered Respondent to reinstate the 
grievant’s original workweck. 169 NLRB No. 17. 
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management right involved. It also made it clear that 
the reserved management rights it wanted were meant to 
apply only to initial decisions and actions under that clause, 
and that following such initial actions or decisions it was 
willing to have them subjected to review and reconsidera- 
tion under the contract’s grievance procedures. These 
procedures, as noted above, would have left the Union free 
to take economic action if it wished, after processing its 
grievances. Additionally, Respondent advised the Union 
that it was not ‘“‘wedded”’ to the specific language of any 
of its proposals, and that it was willing to accept any 
language the Union wished, provided only that under the 
definition of management’s reserved rights and the enu- 
merated examples, Respondent would be free initially to 
act unilaterally where the contract was silent. Respondent 
also expressed its willingness to bargain with the Union 
about the elimination of any of the specific rights enu- 
merated in its proposals. 


At all meetings held for many months after the nego- 
tiations began, the Union’s position was, in brief, that it 
did not want any management rights clause in the con- 
tract. However, at a meeting held on April 14, 1967, 
the Union offered to accept a management rights clause 
similar to the one included in the Union’s contracts with 
lumber and other manufacturers in the area. That clause, 
referred tu by the parties as the ‘hob-tailed’? form, simply 
recited that ‘‘except as specifically limited by express pro- 
visions of this agreement, all rights, power and authority 
customarily exercised by management in the direction of 
the work force and the operation of the business are 
retained by* the Company.’’ The Union’s proffer of this 
clause was tied, however, to Respondent’s acceptance of 
the Union’s simultaneous demands: (1) that a package 
of about 55 cents—the approximate amount demanded 
jn 1966 for a 3-year contract—now be compressed into a 
9-year contract with a May 31 terminal date; (2) that 
Respondent immediately reinstate all strikers displacing, 
if necessary, any post-strike hires ; and (3) that Respondent 
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pay to each striking employee who returned to work under 
the proposed settlement, a one-time stipend of $20. Re- 
spondent rejected these conditions. Then, as well as later, 
it also stated with specific reference to the proffered ““bob- 
tailed’? clause, that it found it unacceptable—in part, be- 
cause it did not want to be bound by any established 
pattern of interpretation that might have been developed 
under other conditions, and also because it did not con- 
sider the clause to be the kind of clear and unmistakable 
waiver required under Board standards to meet the pur- 
poses Respondent had in mind. At a meeting held on 
July 21, 1967, a new Union spokesman appeared and after 
Respondent explained its position on the anniversary-date 
and management rights issue at length, the Union made 
a new counterproposal. At that time, as well as at a 
later meeting held August 31, 1967, the Union offered, 
in addition to the previously-rejected ‘‘bob-tailed’’ man- 
agement rights clause, a provision explicitly excluding 
maintenance employees from the normal work, or ‘‘hours 
of labor’? schedule of other employees. But the Union 
also tied this proposal to its simultaneous demands for 
a wage-benefit package only slightly less than that above- 
described, but now compressed into a 20 month contract 
ending February 1, 1968, and for the ‘‘immediate’’ re- 
instatement of all striker-applicants. Respondent indi- 
cated its willingness to accept the offered provision with 
respect to the maintenance employees, but reiterated that 
it preferred a management clause ‘‘somewhat on the order’’ 
of those it had theretofore presented, rather than one 
“taken from another’s contract.’’? Respondent also made 
a new wage offer slightly above its previous ones, but on 
the basis of a contract ending October 1, 1968. The Union 
then asserted that every concession and offer it had there- 
tofore made was ‘‘off the table.’’ Meetings were not 
resumed again until December 5, 1967. Thereafter, the 
parties continued to meet until June 21, 1968. When they 
broke off negotiations on the latter date, they seemed near 
agreement on a number of disputed matters, but remained 
deadlocked on the management rights issue. 
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CONCLUDING FINDINGS 


The complaint alleges generally that Respondent vio- 
lated Section $(a)(5) by negotiating with the Union ‘‘in 
bad faith and with no intent of entering a binding collective- 
bargaining agreement.”? The Trial Examiner, in upholding 
this allegation, relied entirely upon Respondent’s insistent 
demand for the inclusion in the contract of management 
rights provisions, such as are described above. In his 
view, these provisions, if accepted by the Union, would 
have had the effect of divesting the Union “cof the right 
to represent the employees in new and old matters which 
might or would arise during the contract term.’’ On that 
premise, and relying also on the Board’s decision in 
Stuart Radiator Core Mfg. Co., 173 NLRB No. 17, the 
Trial Examiner concluded that ‘‘by adamantly insisting 
upon these [management rights] clauses, Respondent dem- 
onstrated a predetermination not to achieve agreement 
with the Union.” We do not agree with the Trial Ex- 
aminer’s analysis of Respondent’s proposals, or with the 
conclusion he reached. 

We are guided in our view of the case by the Supreme 
Court’s holding in American National Insurance Co., 343 
U.S. 395. That case holds that management functions 
clauses like those here involved, are mandatory subjects 
of collective sbargaining ; that it is not, per se, an unfair 
labor practice for an employer to insist upon such clauses ; 

and that in evaluating an employer’s bargaining conduct 
in a proceeding where such clauses are involved, the 
Board, just as in any other 8(a) (5) case, is required to 
apply the ysual good-faith bargaining standards to the 
facts of the particular case. 


On the facts of the instant case, we perceive no sufficient 
basis for eae bad faith. Respondent was willing to 
agree, as had in the past, to have embodied in a 
written contract a comprehensive code governing the em- 
ployees’ wages, hours, and conditions of employment, and 
at no time sought to foreclose or impede the Union from 


bargaining: about any specific provision the Union might 
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wish to have added thereto. The ‘“‘management’’ authority 
which Respondent sought to reserve unto itself related 
only to matters on which the contract was left silent. But 
even as to such matters, Respondent’s management rights 
proposals would not have precluded future bargaining. 
The management authority Respondent demanded was only 
to take initial action without consulting the Union in ad- 
vance. Once such action was taken, the Union would 
have the right, and Respondent the correlative obligation, 
to subject the action taken to post hoc review under the 
grievance procedures where the Union would be afforded 
the opportunity through give and take discussion to obtain 
a change in management’s action. Nor can it be said on 
the facts of this case that the opportunity for post hoc 
discussion could be no more than a preordained exercise 
in futility. For, under the contract, the Union would be 
left free to strike once the grievance procedures were 
exhausted, and thus would be in a position to press its 
grievances with Respondent under conditions in which, 
as Respondent would be aware, the Union held in reserve 
a possible use of economic power. Viewed in this light, 
the Trial Examiner’s premise that the Union could not 
have accepted Respondent’s management rights proposals 
without relinquishing its representative capacity for the 
contract term is revealed as an overstatement. 


The considerations discussed above plainly distinguish 
this case from the Stuart Radiator case relied on by the 
Trial Examiner. The contractual provision upon which 
the employer in that case insisted, not only contained 
‘reserved rights’? clauses much broader than those in 
the instant case, but also embodied a waiver by the union 
of any employer obligation to bargain with it at any time 
about management decisions as there defined, while at 
the same time shackling the union with a tight no-strike 
clause. Moreover, as the Board-adopted Trial Examiner’s 
findings in that case disclose, there was also independent 
evidence pointing to the employer’s bad faith approach 
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to its statutory duty to bargain with the employees’ repre- 
sentative. 


In this case, we find no independent evidence from which 
an inference of bad faith may be drawn. General Counsel 
conceded at the hearing that, except as linked to Re 
spondent’s insistence on its management rights proposals, 
he was making no contention that any particular position 
or act of Respondent was in derogation of its good-faith 
bargaining Sbligations. From our own review of Respond- 
ent’s bargaining conduct, particularly when considered in 
the light of its 30-year history of contractual relations 
with the Utiion, we find no adequate basis for concluding 
that because Respondent pressed hard for its management 
tights clauses its aim must have been to avoid reaching 
agreement with the Union. 


We therefore conclude, contrary to the Trial Examiner, 
that the reford does not justify a finding that Respondent 
violated Section 8(a)(5) and (1) of the Act as alleged. 
We shall, accordingly, dismiss the complaint. 


ORDER 


Pursuanj to the provisions of Section 10(¢) of the Na- 
tional Lalor Relations Act, as amended, the National 
Labor Relations Board hereby orders that the complaint 
herein be, and it hereby is, dismissed in its entirety. 


Dated, Washington, D. C. May 15, 1970 


Frank W. McCvuitocz, 
Chairman 


Joun H. Fannine, 
Member 


Howarp JENEINS, JR., 
{ Member 


(Seat) , Nationat Lasor Retations Boarp 


Member Brown dissenting: ” 
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For the reasons stated by the Trial Examiner, I would 
sustain his findings and Recommended Order. 
Dated, Washington, D. C. May 15, 1970 
Geratp A. Brown, 
Member 


Navionan Lazoz Rexations Boarp 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
DIVISION OF TRIAL EXAMINERS 
BRANCH OFFICE 
SAN FRANCISCO, CALIFORNIA 


Case No. 19-CA-3840 
Lone Lake Lumper CoMPANY 
and 


INTERNATIONAL WoODWORKERS OF AMERICA, 


AFL-CIO, Locaz 3-10 


Robert F. Stange, Esq., of Seattle, Wash., for the General 
Counsel. 


George J. Tichy, Esq., of Spokane, Wash., for Respondent. 
A. C. Roll, Esq., of Roseburg, Ore., for the Union. 


Trial Examiner's Decision 
SrarTeMENT OF THE CASE 


E. Dox Wuson, Trial Examiner: Upon a charge filed 
October 26, 1967, and amended on March 22, 1968, by 
International Woodworkers of America, AFL-CIO, Local 
3-10, herein the Union, the General Counsel of the National 
Labor Relations Board, herein the Board, issued a com- 
plaint dated March 25, 1968, alleging that Long Lake 


15 


Lumber Company, herein Respondent, violated Section 
8(a)(5)ffand (1) of the National Labor Relations Act, 
herein tie Act. 


Purst&int to due notice a hearing in this matter was 
held before me at Spokane, Washington, on June 25-27, 
1968. The parties fully participated and entered into 
lengthy : stipulations with many exhibits. The parties’ 
priefs have been received and considered. 


Upon the entire record in the case and from my ob- 
servation of the witnesses, I make the following: 


FINDINGS OF FACT 
I. ResponpENt’s BUSINESS 


Ata.‘ times material, Respondent has been a Washington 
corporetion, with its principal place of business located 
in Spokane, Washington, where it is engaged in the busi- 
ness of processing lumber products, including timber lami- 
nated beams. During the past 12 months, Respondent 
purchased from points outside the State of Washington for 
use at its Spokane plant goods valued in excess of $75,000 
and sofd and shipped lumber products valued in excess of 
$75,000 from its Spokane plant to customers located out- 
side the State of Washington. 


At all times material, Respondent has been an employer 
engaged ir commerce within the meaning of the Act. 


Il. Tue Lazor ORGANIZATION 


At gll times material, the Union has been a labor or- 
ganization within the meaning of the Act. 


TI Tse Unram Lazsor Practices 


‘ A. The Issue 


At issue is whether Respondent violated Section 8(a) (5) 
and (1) of the Act by refusing to bargain in good faith 
with the Union. 
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B. The Facts 


Respondent and the Union have had a bargaining re- 
' lationship for many years. Their last contract expired 
in early 1966, and between May 5, 1966, and June 21, 1968, 
' they had 21 bargaining meetings. At each of these meet- 
ings, Respondent insisted upon and the Union resisted 
various substantially similar versions of a stringent and 
generally extremely detailed management rights clause. 


Its first management functions clause was proposed on 
May 5, 1966, and reads: 


Except to the extent expressly abridged by a specific 
provision of this Agreement, the Company reserves 
and retains, solely and exclusively, all of its Common 
Law rights to manage the business, as such rights 
existed prior to the execution of this or any other 
previous agreement with the Union or any other 
union. The sole and exclusive rights of management 
which are not abridged by this Agreement, shall in- 
clude but are not limited to its right to determine 
the existence or non-existence of facts which are the 
basis of a management decision to determine prices 
of products, volume of production and methods of 
financing, to drop a product line, to sell or lease the 
business, or any part thereof, free of the liabilities 
of this Agreement, to establish or continue policies, 
practices and procedures for the conduct of the busi- 
ness and, from time to time, to change or abolish such 
policies, practices, or procedures; the right to determine 
and from time to time redetermine, the number, lo- 
cation, and relocation and types of its operations, and 
the methods, processes, and materials to be employed; 
to discontinue processes or operations or to discon- 
tinue their performance by employees of the Com- 
pany; to determine the number of hours per day or 
per week operations shall be carried on; to select and 
to determine the number and types of employees re- 
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quired; to assign work to such employees in accord- 
ance with the requirements determined by manage- 
ment; to establish and change work schedules and as- 
signments ; to transfer, promote, or demote employees, 
or to lay off, terminate, or otherwise relieve empolyees 
from duty for lack of work or other legitimate rea- 
sons, to determine the fact of lack of work, to make 
and enforce reasonable rules for the maintenance of 
discipline; to suspend, discharge, or otherwise dis- 
cipline employees for cause and otherwise to take such 
measures as management may determine to be neces- 
sary for the orderly, efficient and profitable operations 
of its business—all to the best regard of its employees 
and the welfare of the operation. 


In its brief, Respondent claims that one of the reasons 
for this demand and its substantial repetition for over 2 
years, was that some years ago the Union’s Local passed 
a resolution that Respondent should discharge its Pro- 
duction Manager. Another reason was that in a prior 
Board “ease the Board and Court of Appeals had found 
Respondent had violated Section 8(a)(5) of the Act by 
unilaterally rescheduling the work week of maintenance 
employees. Respondent felt “‘that the portion of the con- 
tract involved had been intentionally negotiated so that 
the [Respondent] was free to reschedule maintenance em- 
ployees as it saw fit.”’* A third reason was that because 
of alleged changes in the attitudes of the Board and the 
Courts, Respondent’s counsel believed ‘‘a management 
rights clause of some type permitting the [Respondent] 
to ‘fill in the gaps’ where a labor contract was silent 
might be desirable.’’ Another reason for insisting on a 
stringent and detailed management rights clause was that 
Respondent obtained and presumably read ‘‘Protecting 
Management’s Rights Under a Union Contract’’, pub- 


1 During the long negotiations herein the Union acceded to Respondent’s 
coztention that it should be allowed to reschedule the workweek. 
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lished by the Reasearch Institute of America. Respondent 
relied upon clauses recommended in this book in formu- 
| lating its own clauses. These reasons have been advanced 
by Respondent in its brief. 


Before and after the issue of a scheduled workweek for 
' maintenance employees had been settled by the Union’s 
acquiescence, Respondent insisted on the substance of its 
management prerogatives clause. Respondent did not ask 
the Union for agreement concerning the workweek, hours 
or terms of employment of any other classification of em- 
ployee. 


Respondent, not long after its original proposal, did 
put forward a much shorter clause for consideration by 
the Union. It reads: 


Except to the extent expressly abridged by a specific 
provision of this Agreement, the company reserves and 
retains, solely and exclusively, all of its Common Law 
or any other rights to manage business, as such rights 
existed prior to the execution of this or any other 
previous agreement with this Union or any other 
union. 


It is plain that Respondent was demanding that the 
Union, excepting as the contract spelled out to the contrary, 
' was to have no more than pre-Wagner Act rights with 
| no right to represent the employees as day to day problems 
arose. 


As these management rights proposals were being ad- 
vanced, it is clear that the Union was not adamantly op- 
posed to all management rights clauses. It had contracts 
‘ containing such clauses, but not as restrictive as Respond- 
ent’s, with other employers. 


By August 24, 1966, Respondent proposed a more re- 
. strictive clause. In this clause, Respondent reserved to 
itself all ‘‘other rights’? as well as its Common Law 
' rights and the new proposal eliminated ‘‘cause’’ as a 
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reason for suspension, discharge or discipline. In this 
demand Respondent eliminated any provision about “‘the 
best regard of its employees.’’ 


While the record herein was almost completely stipu- 
lated, the stipulations and exhibits are voluminous and it 
is not practical to set forth herein anything approximating 
all the discussions or all the proposals and counterpro- 
posals. In any event, at the ninth negotiation session on 
January 16, 1967, Respondent made two so-called new 
management rights proposals which made clear that past 
practice was to be ignored and the Union’s participation 
as the employees’ representative was to be restricted. At 
the end of this meeting, these proposals were withdrawn. 


On April 14, 1967, the Union? counter proposed as a 
management rights clause, the following: 


Except as specifically limited by express provision 
of this agreement, all rights, power, and authority cus- 
tomarily exercised by management in the direction 
of the work force and the oneration of the business 
are retained by the Company. 


This was a so-called area bob-tailed clause which Respond- 
ent had previously rejected. The Union was seeking rec- 
ognition of past practices and the Common Law of the 
shop, while conceding management rights. With the Union 
proposal it would not be necessary to write into the 
contract every past practice and every nuance which had 
made a shop Common Law. Respondent rejected the 
Union’s proposal and repeated its management rights 
demands. 


The Section 10(b) date was April 26, 1967. On May 25, 
1967, the Union, stating it wished to settle the strike, 
nonetheless stated it could not accept Respondent’s man- 


2 Employees had been on strike since July 18, 1966, and the strike was 
still in progress at the time of the hearing. 
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| agement rights proposals. Respondent renewed its de- 
| mands for detailed and very stringent management rights 
clauses. 


Between January 26, 1967 and December 15, 1967 the 
parties held eight bargaining meetings, during the course 
i of which the Union varied its management rights pro- 
posal in an effort to meet Respondent’s demands and still 
continue as bargaining representative. The Union’s pro- 
posals were rejected by Respondent which continued to 
| sist on its detailed demands. Respondent was willing 
that the Union come up with language of its own if it 
| ‘contained the substance or sense of [Respondent’s] pro- 
posal on Management Rights.’’ 


On December 5, 1967, the Union proposed another version 
| of an acceptable, to it, management rights clause but Re- 
spondent rejected it, insisting, ‘‘the Management Rights 

clause agreed upon should essentially be the sense of the 
[Respondent’s] proposal.’’ 


On December 15, 1967, at their eighteenth session, when 
| agreement was near on all issues except management rights, 
: the Union renewed its December 5, proposal and Respond- 
‘ent rejected it. Respondent insisted that the substance 
of its management rights proposal was essential (non- 

bargainable) to any agreement. Respondent insisted it 
wanted the Union to spell out in any contract ‘‘all of 
the rights it wanted to protect or in which it had an 
interest and anything else to be left to the [Respondent] 
to be able to proceed without fear of an unfair labor 
practice or a lawsuit.’’? Respondent took the position 
'**(1) where the contract was silent management should 
be free to proceed to a decision without being put in peril 
thereby; (2) and to illustrate, specific examples of the 
management rights should be set forth.””? Respondent then 
reproposed that ‘‘the ultimate language of the management 
rights should state that if contract is silent management 
(may proceed and then set out some examples by way of 
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illustration.’? The Union declined this reproposal. Re- 
spondent then insisted that any management rights clause 
should ‘‘say (1) where the contract is silent [Respondent] 
is free to proceed unilaterally without peril and, (2) to 
clarify that by specific examples which should be set forth.”’ 
The Union rejected this. But for management rights 
and return of strikers to work the parties were near 
agreement. 


On March 18, 1968, Respondent, by letter, made another 
detailed and stringent management rights proposal. In 
this proposal, Respondent sought the right to make changes 
in employment conditions unless specifically taken care 
of by the contract and without regard to many years of 
past practice. After almost two years of bargaining, 
Respondent sought a 7 months contract. 


On June 20, 1968, the parties exchanged proposals on 
management rights and the Union representative indicated 
that on the basis of the proposals, agreement seemed near 
and he was prepared to recommend settlement. The par- 
ties agreed to meet June 21, 1968, to discuss their pro- 
posals. 


On June 21, 1968, the parties again met and far from 
Respondent’s proposal of the day before, Respondent 
offered a 314 month contract providing the following man- 
agement rights clause: 


A. The Union has the rights which are specifically 
spelled out in this Agreement as well as such rights 
as are given it by statute uniess these rights are 
limited by any provision of this Agreement. 


. All rights customarily and traditionally exercised 
by the Company to operate its business and direct 
its employees are hereby expressly reserved by and 
to the Company unless the terms of this Agreement 
specifically limit said rights, in which event the 
terms of this Agreement shall control. Except to 


22 


the extent specifically limited by some other term of 
this Agreement, these rights include, but are not 
limited to, the right to determine prices of products, 
volume of production and methods of financing, to 
drop or add a product line, to sell, merge, consoli- 
date, or lease the business, or any part thereof, 
free of the liabilities of this Agreement, to estab- 
lish, revise or continue policies, practices and proce- 
dures for the conduct of the business, and, from 
time to time, to change or abolish such policies, 
practices, or procedures ; the right to determine and 
from time to time redetermine, the number, loca- 
tion, relocation and types of operations, and the 
methods, processes and materials to be employed; 
to discontinue processes or operations or to discon- 
tinue their performance by employees of the Com- 
pany and/or to subcontract same; to determine the 
number of hours per day or per week operations 
shall be carried on; to select and to determine the 
number, types and competence of employees re- 
quired; to assign work to such employees in accord- 
ance with the requirements determined by manage- 
ment; to determine the existence of the lack of 
work; to make and enforce reasonable rules for the 
maintenance of discipline or efficiency; to suspend, 
discharge or otherwise discipline employees; and, 
to take such measures as management may deter- 
mine to be necessary for the orderly, efficient and 
profitable operation of its business—all to the best 
regard of its employees and the welfare of the 
operation. 


Obviously, Respondent was again insisting on agreement 
‘by the Union with Respondent’s demands for merely per- 
‘missive bargaining matters and nonbargainable matters 

along with legitimate subjects of collective bargaining. The 
Union rejected Respondent’s June 21, 1968, proposal. 
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In its brief, Respondent states, ‘‘In one sense, the origi- 
nal proposal of [Respondent] remained the [Respondent’s] 
‘formal’ or ‘on the table’ position at the bargaining table 
throughout.’? It further states, in its brief, that, ‘It be- 
lieved that with respect to any matter which was not spe- 
cifically controlled by the labor contract, it would be free 
to act with respect to wages, hours and working conditions 
without first reaching an agreement or impasse with the 
labor union. To insure that this right was not destroyed 
by judicial interpretation and that the terms of the Union’s 
waiver of its right to bargain was sufficiently clear and un- 
mistakable, [Respondent] sought an itemization by specific 
examples of this reserved right.” Further in its brief 
Respondent makes clear that at the December 15, 1967 
meeting Respondent required, ‘¢where the labor contract is 
silent [Respondent] is free to proceed unilaterally without 
peril.”’ 


C. Concluding Findings As To 
Bad Faith Bargaining 


As stated by the Union in its brief, Respondent, ‘‘de- 
manded as a condition precedent to negotiating a contract 
to finality that the Union agree to language that would 
waive past, present and future Act violations involving uni- 
lateral action respecting terms and conditions of employ- 
ment after its contract was concluded.” 


It is plain that by its insistent and adamant demands, 
Respondent sought to abrogate the common law of the 
shop. 


It is noted that while later management rights proposals 
contemplated resort to the grievance procedure, arbitra- 
tion was not considered by either Respondent or the Union. 


I find it would be virtually impossible to write a contract 
which would cover every contingency which might arise 
during a contract term covering wages, hours and condi- 
tions of employment. This is what Respondent was de- 
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‘manding of the Union or else the Respondent was tree to 
‘act unilaterally without peril so far as the Board and the 
Courts were concerned. 


It is noted that after many years of contractual rela- 
‘tions, this was the first time Respondent had demanded 
any management rights clause, let alone one as stringent 
as those proposed by Respondent. That some years ago 
the Union passed a resolution seeking the discharge of 
a production manager, which never became a subject of 
bargaining, seems poor occasion for Respondent’s de- 
mands. The same way he said of the fact that the Board 
and the Court of Appeals had found that Respondent had 
violated Section 8(a)(5) of the Act by unilateral action 
in one instance, especially when in the course of bargaining 
‘herein, the Union agreed with Respondent’s position. Re- 
spondent’s belief that a management rights clause was 
‘necessary to ‘‘fill in the gaps’’ was poor reason, indeed, 
for insisting on a clause that foreclosed bargaining during 
‘the contract term. It is impossible to write a labor con- 
tract which eliminates all gaps excepting upon Respond- 
‘ ent’s basis which is that the contract, here and now, covers 
‘everything, even the unforseeable. That Respondent read 
a book on management rights and relied on it does not 
relieve it of its obligation to approach the Union at the 
bargaining table in good faith with a desire to reach a 
mutually satisfactory agreement. 


Respondent sought to have every past practice and all 
the common law of the shop written into a contract. As 
‘ previously noted, this is substantially impossible. 


Respondent did not approach the bargaining table ‘‘with 
‘an open mind and purpose to reach an agreement consistent 
with the respective rights of the parties.’’* 


Good faith has meaning only in its application to the 
particular facts of a particular case. N.LRB. v. American 


3 Majure v. N.L.B.B., 198 P.24 735, 739 (C.A. 5, 1952). 
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National Insurance Company, 343 U.S. 395. The particular 
facts of this ease negative any claim of good faith by Re- 
spondent. I find Respondent at all times was determined 
not to reach an agreement with the Union. After many 
years of bargaining, Respondent injected proposals in 
such fashion that they were predictably unacceptable to 
the Union. By adamantly insistg upon these clauses 
Respondent demonstrated a predetermination not to achieve 
an agreement with the Union. 


‘‘While it is well established that an employer’s insist- 
ence upon a management rights clause does not itself vio- 
late Section 8(a) (5), the nature of an employer’s proposals 
on management rights and other subjects are material fac- 
tors in assessing its motivation in approaching negotia- 
tions. Thus, rigid adherence to proposals which are pre- 
dictably unacceptable to the Union, may indicate a prede- 
termination not to reach agreement, or a desire to produce 
a stalemate, in order to frustrate bargaining and under- 
mine the statutory representative.’’ * 


Had the Union accepted Respondent’s proposals it would 
have waived most of its rights under the Act. Had the 
Union accepted Respondent’s management rights proposals, 
it would have divested itself of the right to represent the 
employees in new and old matters which might and would 
arise during the term of the contract. 


Respondent’s positions have not been reasonable and its 
proffered advanced reasons for adamant insistence on 
most stringent and detailed management rights clauses are 
nothing more than ‘‘excuses.’’ The management rights 
proposals, it knew, would remove the Union from its statu- 
tory part as bargaining representative during the contract 
term. Respondent professedly had nothing specific in mind 
which it sought to accomplish by its detailed manage- 
ment rights clauses. It is obvious it sought particularly 


4 Stuart Radiator Core Manufacturing Co., Inc., 173 NLEB No. 27. 
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| to rid itself of tne obligation to bargain with the Union 
during the term of the contract. 


It is, ‘‘difficult to believe that the company with a straight 

face and in good faith could have supposed that this pro- 

i posal had the slightest chance of acceptance by a self-re- 

' specting union, or that it might advance the negotiations 

i by affording a basis of discussion; rather it looks more like 

i a stalling tactic by a party bent upon maintaining the pre- 
tense of bargaining.’’*® 


| Respondent knew what Justice Douglas knew in Steel- 
| workers v. Warrior Navigation Co., 363 U.S. 574 (1960), 

“¢One cannot reduce the rules governing a community like 
| an industrial plant to fifteen or even fifty pages.’? He con- 
i tinued, ‘‘Within the sphere of collective bargaining, the 
‘ institutional characteristics and the governmental nature 
| of the collective-bargaining process demand a common law 
of the shop which implements and furnishes the context 
' of the agreement.’’ Respondent was not in good faith in 


adamantly insisting upon what it knew the Union could 
not accept, that it divest itself of the right to bargain as 
' to future matters which ‘‘may be unknown, except in hazy 
form,”’’ to the parties. 


The words of the Board in Stuart Radiator Core Manu- 
facturing Co. Inc., supra, make evident that since May 25, 
| 1967, Respondent has violated Section 8(a)(5) and (1) of 
the Act: 


An evaluation of all Respondent’s proposals herein 
indicate that Respondent was determined to force the 
Union to abandon its right to be consulted regarding 
practically all disputes that might arise during the 
term of the contract relating to terms and conditions 
of employment; ie., to waive its statutory right to 
bargain collectively. Such proposals indicate more 
than hard bargaining. Since the Respondent could not 


5 N.L.B.B. y. Reed § Prince Mfg. Co. 205 F.2d 131. 
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have offered them with any reasonable expectation that 
they would be acceptable to the Union, we can only 
conclude that Respondent did not approach the nego- 
tiations in good faith and with the intent of reaching 
an agreement. We thus find that Respondent’s ap- 
proach to negotiations was superficial, and completely 
inconsistent with the principle of good-faith bargain- 


”? 


ing, 
D. The Appropriate Unit 


The appropriate unit includes all production and main- 
tenance employees of Respondent working in its lumber 
manufacturing plant, and the Spokane Pine Products Com- 
pany, located at Spokane, Washington, excluding all office 
and clerical employees and plant guards, and professional 
and supervisory employees as defined in the Labor Man- 
agement Relations Act of 1947. 


E. The Union’s Majority Status 


For many years, the Union has been the collective bar- 
gaining representative of Respondent’s employees in the 
above unit. There is a presumption that its majority status 
continues and although some (how many?) strikers have 
crossed the picket line, there is insufficient probative evi- 
dence to rebut the presumption. 


F. The Strikers 


The Union secks a finding that the strike was and is an 
unfair labor practice strike and a remedy that Respondent 
be ordered to reinstate all strikers upon their uncondi- 
tional application and make them whole upon Respondent’s 
failure so to do. On the other hand, General Counsel, while 
alleging that a strike is still in progress and has been since 
July 18, 1966, does not allege it is or was an unfair labor 
practice strike or that the strikers are eligible for reinstate- 
ment upon request. I find this matter was not placed in 
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issue by the pleadings and has not been litigated and the 
‘Union’s requests are denied. It is noted that General 
‘Counsel makes no reference to unfair labor practice strikers 
in his brief and particularly does not seek an order of 
reinstatement or backpay. I am unable to make a finding 
| that the strike was in fact caused or prolonged by Respond- 
ent’s unfair labor practices at the bargaining table. 


Upon the basis of the foregoing findings of fact, and 
upon the entire record in the case, I make the following: 


Conciusions or Law 


1. Respondent is an Employer, engaged in commerce, 
within the meaning of the Act. 


2. The Union is a labor organization within the meaning 
of the Act. 


3. All production and maintenance employees of Re- 
spondent working in its lumber manufacturing plant, and 
the Spokane Pine Products Company, located at Spokane, 


: Washington, excluding all office and clerical employees and 
iplant guards, and professional and supervisory employees 
\as defined in the Labor Management Relations Act of 1947, 
have at all material times constituted a unit appropriate 
for the purposes of collective bargaining within the mean- 
ing of the Act. 


4, The Union was on May 25, 1967, and has been at all 
times material, the exclusive representative of all employees 
in the aforesaid unit for the purposes of collective bar- 
gaining. 

5. By refusing on and after May 25, 1967, to bargain 
icollectively with the Union as the exclusive representa- 
tive of the employees in the appropriate unit, Respondent 
‘has engaged in and is engaging in unfair labor practices 
‘within the meaning of Section 8(a)(5) and (1) of the Act. 

6. The aforesaid unfair labor practices are unfair labor 


‘practices affecting commerce within the meaning of the 
Act. 
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RECOMMENDED ORDER 


Upon the entire record in the case, and pursuant to Sec- 
tion 10(c) of the Act, it is hereby recommended that Re- 
spondent, its officers, agents, successors and assigns, shall: 


1. Cease and desist from: 


(a) Refusing to bargain collectively with the Union as 
the exclusive representative of all its employees in the 
above described appropriate unit. 


(b) In any like or related manner interfering with, re- 
straining or coercing its employees in the right to self- 
organization, to form labor organizations, to join or assist 
the Union, or any other labor organization, to bargain 
collectively through representatives of their own choosing, 
and to engage in protected activities for the purpose of 
collective bargaining or other mutual aid or protection, 
or to refrain from any or all such activities except to the 
extent that such right may be affected by an agreement 


requiring membership in a labor organization as authorized 
in Section 8(a)(3) of the Act. 


2. Take the following affirmative action designed to effec- 
tuate the policies of the Act: 


(a) Upon request bargain collectively with the Union 
as the exclusive representative of its employees in the 
above described appropriate unit, with respect to wages, 
hours of work, and other conditions of employment and, 
if an understanding is reached, embody same in a signed 
agreement. 


(b) Post at its plants in Spokane, Washington, copies of 
the notice attached hereto and marked ‘‘Appendix.’’° 


6In the event that this Recommended Order is adopted by the Board, the 
words ‘“A DEQISION AND ORDER’? shall be substituted for the words 
“THE RECOMMENDED ORDER OF A TRIAL EXAMINER”’ in the 
notice. In the further event that the Board’s Order is enforced by a decreo 
of a United States Court of Appeals, the words ‘‘A DECREE OF THE 
UNITED STATES COURT OF APPEALS, ENFORCING AN ORDER’’ 
shall be substituted for the words ‘‘A DECISION AND ORDER.’’ 
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‘Copies of said notice on forms provided by the Regional 
‘Director for Region 19, shall, after being duly signed by 
Respondent’s authorized representative, be posted by Re- 
‘spondent immediately upon receipt thereof and maintained 
‘by it for a period of sixty days thereafter in conspicuous 
places, including all places where notices to employees are 
-eustomarily posted. Reasonable steps shall be taken to 
‘insure that said notices are not altered defaced, or covered 
by any other material. 


(c) Notify the above Regional Director, in writing, within 
twenty days from the date of the receipt of this Decision 
‘and Recommended Order what steps Respondent has taken 
to comply herewith.’ 


Dated: 
E. Dox Witson 
E. Don Wilson 
Trial Examiner 


7In the event that this Recommended Order is adopted by the Board, this 

' provision shall be modified to read: ‘‘Notify the Regional Director for 

' Region 19, in wrting, withn 10 days from the date of this Order, what steps 
it has taken to comply herewith.’’ 
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| STIPULATION NO. 1 


The undersigned counsel stipulate that the following con- 
stitutes a chronological, factual summary of the bargaining events 
between the Company and the Union which occurred herein. 


1. Working Agreement entered into on December 12, 
1963 to June 1, 1966 attached as Joint Exhibit 1 

2. Company notice to Union dated March 28, 1966 attached 
as Joint Exhibit 2 

‘8 Union notice to Company dated March 31, 1966 (five 
pages} including covering letter) attached as Joint Exhibit 3 

4. May 5, 1966 (First Negotiations Session) 


‘Regional Union Official described and discussed ten industry 
union demands (See numbered proposals Joint Exhibit 3). 
Local Union Official then described and discussed nine Local Union 
demands. ‘See two pages of unnumbered proposals, Joint Ex- 
hibit i 3 ) Employer spokesman passed out Company Proposals 
in writing (2 pages, Joint Exhibit 4 _) and described and dis- 
cussed them. Regional Union Official advised that a region, in- 
dustry strike authorization vote was under way among union members 
of all employers including Long Lake. He also stated that he would 


ore the Company for another meeting soon. 


5. June 16, 1966 (Second Negotiations Session) 


Demands of all parties discussed at some length followed by 
a caucus (a recess during which representatives of each side con- 
fer among themselves with respect to evaluating other parties 
proposals and counterproposals and prepare their own proposals 
and counterproposals). After caucus Company proposed a one 
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year contract from date signed with an across the board wage in- 
crease of 10¢ per hour plus the equivalent of 2-1/2¢ per hour 
across the board to be put into a job classification fund and an 
increase in the night shift differential from 6¢ per hour to of per 
hour all effective the first day of the payroll period in which this 


offer is accepted by the Union. The Company also stated that it 


wanted favorable consideration of its proposals for contract changes 
which included the Company proposal for the Union to accept the 
Company's present interpretation with respect to workweek of 
maintenance employees or else modify the Hours of Labor clause 
accordingly. The parties were also in agreement to revise Article 
13 by * elimination of reference to Safety Engineer of Inland Empire 
Safety Council. 

In discussing the Union's industry demands, the Company 
spokesman commented that this Company knew that the industry 
patterns” in bargaining developed out of large, multi-plant, inte- 
grated forest products producers. Long Lake is not such a Com- 
pany. While the Company is willing to grant a reasonable wage 
increase on a one year contract it did not believe that 55¢ per hour 
in wage costs over a three year period was reasonable or proper 
for it. | 
The Union called for a caucus after which it rejected the 
Company proposal above and counterproposed: 20¢ per hour across 
the board effective June 1, 1966; 12¢ per hour across the board 
effective June 1, 1967; 10¢ per hour across the board effective 
June 1, 1968; 2-1/2¢ per hour to be put into a job classification 
fund effective June 1, 1966; 7-1/2¢ per hour to be put into an in- 
dustry wide jointly administered health and welfare (group life, 
medical, surgical hospital insurance) fund effective June 1, 1967; 
a seventh paid holiday (Day after Thanksgiving) in 1968; an in- 
crease in the night shift differential from 6¢ per hour to 10¢ per 
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hour effective June 1, 1968 with a closure of the contract to June 1, 
1969. Union made no reference to the Company proposals for 
contract changes. 

the Company called for a caucus after which it rejected the 
Union proposal and reproposed its prior settlement proposal plus 
an ssairoas! 2-1/2¢ per hour across the board effective January fi; 
1967. ;The Company observed that it hoped that in 1967 the market 
conditions would be more favorable and that it could make a sub- 
stantidl proposal at that time for the next year. The Union inquired 


why the Company wanted a terminal date one year from date of 


ipa of the agreement. The Company responded that it did 


not wat to have the same terminal date as other firms with whom 
the Union had a bargaining relationship in this same geographical 
area as it then got put into the Union's efforts at pattern bargaining. 
The Union stated they would not get any =retroactivity if they ac- 
cepted the Company proposal. The Company stated it would grant 
retrodctivity back to June 1, 1966 if this proposal was accepted 

at thegUnion meeting to be held the day after this negotiations 
meeting. 

The Union then held a caucus after which it rejected the Com- 
pany proposal and resubmitted its three year, 55¢ per hour cost 
ee proposal. The Regional Union spokesman stated that he 
believed the parties had reached an impasse L and he would call 
the Federal Mediator to intervene. The next meeting, he said, 
would be called by the Federal Mediator. 

a 


+/ tf asked to explain what he meant by an "impasse" the Union 
negotiator would have testified that he meant "temporary 
stalemate" as distinguished from an impasse that results 
good faith bargaining stalemate. The Company counsel ob- 

ijects to the question and moves the answer be stricken on 

the grounds that the use of the word by the Union spokesman 
speaks for itself and the intent of such word was not com- 
municated. 


e 
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During this meeting the Company twice urged Union accept- 


ance of a management rights clause or article in the new labor 
contract. The Union said that it was not receptive to a manage- 
ment rights clause of any kind. The only management rights clause 
before the parties at this meeting was that proposed by the Com- 
pany in Joint Exhibit 4. i 


6. July 6, 1966 (Third Negotiations Session) 


Meeting called by Federal Mediator in his office. Union 
Regional Official reviewed its "Industry wide" demands and its 
mropose for resolution made at the last meeting. Local Union 
President reviewed Local Union demands. Company spokesman 
reviewed its demands and its proposal for resolution of the issues 
made at the last meeting. The Union was asked by the Federal 
Mediator if any proposal for a one year contract would be agree- 
able to the Union to which it responded: No, not from us. If 
management has a proposal to make conducive to collective bar- 
gaining, we will take a look. The Company was asked why it 
preferred a one year contract. Company explained its position but 
added that subject to the matter of costs involved it would consider 
a two or three year contract but not with a 55¢ per hour cost pack- 
age as proposed by Union. The Federal Mediator separated the 
parties and then conferred with each of the two groups separately. 
After about a four hour interval the parties were called together 
and the Company made a written proposal a copy of which is 
attached as Joint Exhibit 5. (Including a proposal on manage- 
ment rights.) After it was read and discussed the Union cancused. 
After caucus it rejected the Company proposal. It was agreed 
that parties had reached an impasse. Union Regional omens de- 
ferred setting another meeting as he stated he was meeting wi 
the Union Executive Committee and until he did that he did not 
want to schedule any further negotiations sessions with this Company. 
. 
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The Federal Mediator adjourned the meeting subject to call by any 
of the parties or by himself. Joint Exhibit 6 was mailed to all 
employees and the Union on July 7. 


7. At least two informal meetings were held between the 
Union and Company spokesmen during the period July 11-14 in 
connection with negotiations each were conducting with regard to 
other firms in area during which the issues between this Company 
and Union were discussed with the aim of trying to avert a strike 
which the Union officials indicated was imminent. During this 
period negotiations resulted in two settlements with other employ- 
ers which included a "bob-tailed" management rights clause. 
(Joint Exhibit 7) 

8. Union strike called at 7:00 A.M. on July 18, 1966. 

9. July 22; 1966 (Fourth Negotiations Session). 


Federal Mediator called meeting in his office. The Company 
was willing that the Union decide how they would like to have the 
Company offer of 21¢ per hour spent over the year. Company sug- 
gested the possibility of 20¢ per hour spent over the year. Com- 
pany suggested the possibility of 20¢ per hour across the board 
and 1¢ per hour to a job classification fund. Argument developed 
over term of contract. The Union wanted a three year contract 
and Company argued that in last 20 years only two or three contracts 


had exceeded a one year term. See Joint Exhibit 8 . (During 


this same period several other area timber employers also had a 
number of one year contracts.) The Company stated it is hard 
enough to try and figure out what is going to happen in a one year 
period let alone trying to figure out a three year period. Company 
stated it would leave the last proposal it made "on the table. wy 

The Union claimed Company had given no consideration to Local 
Union demands. The Company stated it had acceded to Local Union's 
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| 
request with respect to the Safety Clause 2/ and that it was in agree- 


ment in principle on Local Union's demand that supervisors not be 
permitted to do production and maintenance work as a regular 
matter and that the Company had carefully considered other Local 
Union demands. The Union also stated it considered the Company’ Ss 
proposals. On management rights the Company explained that it 
was seeking to codify the rights that it believed it already had into 
the contract. Union stated if that is true why put anything in con- 
tract. Company stated that a contract should express the full bar- 
gain; that employees may not know this, so it is best if it is in the 
contract and then there can be no question. The Union objected to 
the Company proposal. Union spokesman inquired whether or not 
the Company would agree to retroactivity in its negotiations next 
year if the Company proposal was accepted. Company stated it 
could not say "yes" or "no" at this time but would depend on cir- 


cumstances at that time. Other areas of disagreement discussed. 
After separating parties, Federal Mediator called parties back 
together and stated he could see no basis for settlement and ad- 

| 


journed the meeting subject to call by himself or either party. 


10. August 24, 1966 (Fifth Negotiations Session). 

Federal Mediator called meeting in his office. After OS 
liminary statements, Company advised that as of August 16 it had 
placed into effect the 16¢ per hour across the board included in its 
previous offer made to the Union as it could. Company presented 
in writing its proposal for resolution of the issues between the 
parties at this time. This is attached as Joint Exhibit 9. In 


referring to its proposal on management rights, the COS stated 


2, The fifth member, The Safety Engineer from the Inland Empire 
Safety Council, had not attended safety meetings or ooo 
during most recent contract period. 
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that it was willing to modify its idea of a management rights clause 
to avert a strike (Joint Exhibit 9 _) but that effort had not been 
successful. As a consequence, the Company has included in this 
written proposal its original proposal on management rights. 

(Joint Exhibit 9) Union Regional spokesman stated that manage- 
ment rights proposal was unacceptable and that the Union did not 

like any reference to management rights in any agreement. He 
stated that the Union had withdrawn its Local Union demands but 

that it would stand by its three year, 55¢ per hour cost proposal 
previously presented. After a caucus the Union rejected the Com- 
pany proposal. Company spokesman stated that Company would 
listen to any reasonable modifications proposed by the Union to the 
Company proposal for settlement. Federal Mediator commented 
that he believed parties positions are too far apart and that in view 
of current status of lumber market he did not believe there was 

very much of an incentive for the Company to resume operations. 
Company stated it would leave its latest offer on the table. Company 
spokesman stated that he believed a Company should make its best 
offer before a strike, not after one; that the latter put a premium 

on strikes which should be avoided. The Federal Mediator separated 


the ae conferred with them and then dismissed them. 


ji. September 28, 1966 (Sixth Negotiations Session). 


Federal Mediator called meeting in his office. He first met 
with the parties separately and then called them into a joint session. 
He stated that he believed the positions of the parties to be fairly 
fixed. Company spokesman stated Company would listen to any and 
all proposals Union would wish to make; the Company will move but 
don't know the circumstances until these develop. Union spokesman 
stated that the Union has indicated it is not married to a three year 
contract but that it was not interested in a one year contract. Asa 
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consequence he assumes that a common ground might be a two year 
contract. Company indicated that it was not interested in a two 
year contract at this time. The Company stated that it may soon 
find it necessary to hire permanent replacements but doesn't look 
forward to this move. Federal Mediator adjourned meeting subject 


to call. 


12. October 31, 1966 (Seventh Negotiation Session). | 


Federal Mediator called meeting in his office. Parties each 
again reviewed their positions to date. Union restated that it wants 
the three year contract with the full 55¢ per hour cost package. 
Company stated that while it would like a settlement it is still close 
to its last announced position. Company stated that in view of 


market its desire to reopen, and if necessary, to hire permanent 
replacements is. no longer as imminent. Poor state of market dis- 
cussed. Union inquired if Company would look at a two year con- 
tract. Company said it would prefer something less than 2 | two year 
contract. Union inquired if the Company was going to stick to an 
October 31 anniversary date. Company said it would look at a 
terminal date other than October 31 but that it was not agreeable to 
a date too close to June 1. Federal Mediator separated parties 

and met with each side separately. He explored various alternates 
with the parties. While separated, he recessed the mecting to the 


next morning. 


13. November 1, 1966 (Eighth Negotiation Session- 
continuance of last meeting). 


Federal Mediator resumed with parties apart. When jointly 
called together, Federal Mediator stated that he has been unable to 
find a solution. He asked parties to state their present positions 
after which he stated that he would recommend that the Federal 
Mediation and Conciliation Service place this case "in inactive 


10 


. 


7 
status subject to reopening by either party." Company spokesman 


stated that the Company did not call or continue the strike. He 
believed that any settlement has to include a management rights 
clause. The Company wants the problem with respect to its ability 
to schédule maintenance personnel on a five day week other than 
Monday through Friday resolved at the bargaining table. The 
Company stated it would be reasonable and flexible on the matter 
of an économic package but that it never again wanted to be involved 
in negotiations with other companies that were competitors of it 
and that is why it does not want an anniversary date on or near 
June 1. The Company does not want a two year or longer contract, 
but it prefers an 11, 12, 13, 14, 15, 16, 18, 20, etc., month con- 
tract. The Company stated that it has to stand on its own and meet 
its own payroll. The other companies in the industry do not meet 
this Company's payrolls. The Union Regional spokesman stated 
that the Union original proposal was back on the table. The Com- 
pany stated it too would reinstate its last proposal. Federal 
Mediator then outlines his understanding of issues between parties 
as follows: Issue I'- Union wants a June 1 anniversary date; Com- 
pany wants a one year contract from acceptance of agreement 
(Company interrupted stated that is no longer correct - Company 
is flexible on date but does not want a June 1 or a date too close to 
June 1.) Issue II - Union wants all issues closed with all proposals 
for changes in contract wording made in Local proposals to be 
dropped and no change in hours of labor or management rights; 
Company wants a management rights clause (See Joint Exhibits 

4 , 5 , | 9 ) and the change in hours of labor relative 
to maintenance men. Issue III - Union wants wage increases of 
20¢ effective June 1, 1966, 12¢ effective June 1, 1967 and 10¢ 
effective June 1, 1968; an increase in the night shift differential 
from 6¢ to 10¢ effective June 1, 1968; 7-1/ 2¢ per hour to Health 
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and Welfare effective June 1, 1967; 2-1/2¢ to brackets effective 
June 1, 1966 and a 7th paid holiday effective in 1968 while the Com- 
pany position is 16¢ per hour effective August 16, 1966; 3¢ per hour 


in brackets effective August 16, 1966 and an increase in the shift 
differential from 6¢ to 10¢ effective August 16, 1966. The Federal 
Mediator adjourned the meeting advising the parties that either 


could call him for another meeting. 


14. January 16, 1967 (Ninth Negotiation Session). 


Two Federal Mediators were present and meeting held in 
Resident Mediator's office. The Company opened its part of the 
meeting by stating that the Company had delayed as long as possible 
increasing production at its plant by hiring permanent replacements 
behind the picket line. However, it had notified its employees that 
it planned to start up on Thursday of that week (January 19)! ‘but 
would prefer to reach an agreement. Company stated that its 
offer was still on the table and re- -outlined it. In the discussion 
that followed the Company pointed out that it was not interested in 
a June 1 anniversary date or in pattern bargaining because it be- 
lieved that these very things were instrumental in the demise of 
the large White Pine Sash Company in Spokane and the Western 
Pine Manufacturing Division of Boise Cascade Corporation : also 
of Spokane, both of which employed over 400 employees, and had 
terminated or were then terminating operations. On management 
rights the Company stated that it wanted such specificity of manage- 
ment rights in the contract that it could be understood by those 
reading the contract. The Union accused the Company of "replaying 
its record." It stated that it has not changed its position either 
and that it wanted the three year contract with the 55¢ per hour 
cost package. The Federal Mediators separated the parties. 

During this period the Mediators met with the parties, making 
several suggested proposals. During these caucuses the Company 
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propdsed to the Federal Mediators for presentation to the Union 
four diternate proposals to management rights under the heading 
"Opefations Control, " attached as Joint Exhibits 10, 11 _, 

12‘ and 13 . The second and fourth show the penciled re- 
visions made in the originals to amend the article in an effort to 
meet certain objections related by the Federal Mediators to have 
been made by the Union to the originals. In the period of these 
cauctses the Company also offered to the Union through the Media- 
tors in lieu of its previous economic offer a general wage increase 
of 17# per hour plus an additional 3¢ per hour in a job adjustment 
fund ; rackets) iramediately plus an additional 10¢ per hour across 
the bbard and 2-1/2¢ per hour in a job adjustment fund effective 
Noveimber 1, 1967 with the change in hours of labor relative to 
maingenance men for a contract to run until November 1, 1968. 
The Yederal Mediators indicated the Union offered to settle on the 
pasis of 20¢ across the board plus 2¢ in job adjustment fund effec- 
tive June 1, 1966, 12-1/2¢ across the board effective June 1, 1967; 
incréase night shift differential from 6¢ to 10¢ per hour effective 
Junef1, 1966 for a closure of the contract to May 31, 1968. The 
Fedd¢ral Mediators called the parties together and stated that they 
had been unable to develop a basis for 2a recommended settlement. 
The meeting was adjourned with the Union stating that they were 
withtirawing the proposals made through the Mediators and returning 
to tHeir prior stated position. The Company then stated they were 
doing the same. 


} 15. January 26, 1967 (Tenth Negotiations Session) 


‘ Meeting called by two Federal Mediators in Resident Media- 
tor’s office. After preliminary remarks by Mediator, Union 

a 
spokesman stated that Union would make the same two year pro- 


posjl it made through the Mediators at the last meeting. On 
i 
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management rights the Union spokesman stated its position had 

not changed but that it did have flexibility on a two year contract 
pasis with respect to other facets of disagreement. Company re- 
sponded that management rights would have to be dealt with on a 
specific basis. The Company wanted the right to direct its work 
force in the interests of efficiency but it did not intend that the 
Union,be derogated in the process. Company stated it did not want 
to be involved in any more "pattern bargaining" situations. Hence, 
the desire for an anniversary date very different from other com- 
panies. Company spokesman stated that Company had held off in- 
creasing production by such means as permanent replacements 
although it had intended to start with hiring permanent replacements 
on January 19. That it had adequate applications to do so but pre- 
ferred a settlement of the issues with the Union, if possible, There 
was @considerable discussion of management rights at this meet- 
ing resulting in no agreement. At this meeting Company presented 
in writing its proposal for resolution of the issues between the 
parties including a different draft of a management rights clause, 
Joint, Exhibit 14 . The meeting was recessed to January 27, 
1967. Federal Mediators stated they would meet separately with 


parties. | 


16. January 27, 1967 (Eleventh Negotiations Session). 


Union offered to settle on basis of 20¢ per hour general wage 
increase, 2¢ per hour in brackets effective June 1, 1966; 7-1/2¢ 
per hour general wage increase effective April 1, 1967; 5¢ per 


hour general wage increase and increase in night shift differential 
from 6¢ to 10¢ per hour effective October 1, 1967, with terminal 
date on the contract of April 1, 1968. The Union wondered whether 
or pot the hours of labor question was properly opened by the 


parties. Company assured Union it was. Union said it was willing 
| 
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to lobk at problem but uninterested in management rights. The 


g 
Company rejected the Union proposal without something on 


management rights. The meeting was adjourned. 


17. Company commenced hiring permanent replacements 
and sesumption of production on February 1, 1967. Prior to that 
time any production was accomplished by supervisory employees, 
temporary employees and employees who had returned to work 
through picket line. 

118. April 14, 1967 (Twelfth Negotiations Session). 


a 
* Federal Mediator called meeting in his office. He asked 


parties to state current positions. Union spokesman stated the 
Unign still willing to offer to settle on the basis of its last proposal 
at the last meeting. Company stated it still preferred a one year 
contract with 16¢ across the board plus 3¢ per hour in job classifi- 
cation fund effective August 16, 1966, the increase in the night 
shift differential from 6¢ to 10¢ per hour, a management rights 
provision and an interpretation or clarification for scheduling 
maintenance men in the hours of labor clause. The Company stated 
it had a feeling it had some flexibility in all of this as well as in 
the anniversary date. The Company pointed out the fact that it 
hasynow chosen to hire permanent replacements to operate during 
the Union's strike injects the problem of what should be done with 
respect to working out the future of those who have gone through 
the picket line. The Union spokesman stated the Union was pre- 
sent only to work out the broad issues and wasn't interested in 

any new issues. After a caucus the Union presented as a written 
proposal, Joint Exhibit 15 . The Company caucused and re- 
sponded to the Union proposal by stating it would accept a one 

or two year contract but would not accept any anniversary date 

ne§r June 1. The Company stated it was totally unwilling to go 
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alongwith the $20 stipend (Joint Exhibit ..15__) since it felt that 
such Inight be regarded as retroactivity and it did not feel retro- 


activity was warranted here. On the Union's proposal for 204, 
12¢ and 3¢ the Company had placed into effect its offer of 16¢ and 
3¢ effective August 16, 1966 because an impasse had been reached 
and felt that should be adequate for the first year of any agreement 
worked out. Company felt the 12-1/2¢ for the second year could 

be worked out although it prefers that all of it not be in the form 

of a geleral wage increase. With respect to the Union proposal on 
management rights (Joint Exhibit __15_) the Company felt that it 
was fine as far as it went but that it should offer greater elabora- 
tion by spelling out some of the rights assured the Company. As 

a corsequence Company preferred a clause with more definition of 
the rishts. And, the Company asked that there be something spelled 
out on the problem of maintenance employees under the hours of 
labor clause. The Union's paragraph numbered III appears’ ‘reason- 
able’although the Company feels there should be further dialogue 
between the parties on the treatment to be accorded to those who 
chose to come to work through the picket line. And, the Company 
feels there should be some dialogue with respect to those employees 
whose conduct it claimed to be questionable during the strike. The 
Union inquired as to how soon operations could be resumed if a 
settlement was developed. The Company responded: "Immediately. 


The Union called for a caucus. After caucus the Union stated that 


it had asked for the meeting and felt that the parties are “not even 
in the same ball park." It asked the Company to reduce its pre- 
sent position to writing and submit it to the Union. The Company 
stated it would and that letter is Joint Exhibit 16 - Union 
spokesman stated that they could not conscientiously agree to the 
Cotnpany proposal after all the agreements they had signed with 
other employers. He also commented that Union position against 
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mankgement rights’ provisions was well known to Company and that 


its concession to some other employers in this area was a big one.. 
19, May 25, 1967 (Thirteenth Negotiations Session) 


Union Regional spokesman opened meeting by stating that it 
was, responsibility of Union to management and the crew to see if 
there was some way strike could be settled but noted that he was 
not attending the meeting with any impulse to alter the Union posi- 
tion. He stated he would like the strike concluded but he would not 
go for the Company's management rights clause. Management 
rights then discussed at length. Company stated that it believed 
Union was rejecting the principle of management rights spelled 
out in an agreement. The Company made it clear it was not “hang- 
ing tight" for any particular wording, but it wanted to divorce it- 
self from wording used by other firms and this union in this area 
to avoid becoming embroiled in interpretations placed on these 
clauses by others. After a caucus the Company made the following 
proposal: 16¢ across the poard plus 3¢ in job adjustment fund 
(brackets) plus increase in night shift differential from 6¢ per hour 
torl0¢ per hour effective August 16, 1966; an amendment in hours 
of‘labor to permit employment of maintenance men on a workweek 
of,other than Monday through Friday without payment of time and 
one-half; the management rights clause previously presented (Joint 
Exhibit 4 or 9 ); a clarification on union security with respect to 
those men who have come through the picket line; and an additional 
5# per hour across the poard plus 2¢ per hour job adjustment fund 
effective July 1, 1967 with contract closed to October 14, 1968. 
The Union caucused. After caucus Union rejected Company pro- 


io . Company stated it would leave proposal "on the table. " 


discussion followed over the change in union security and the men 
who had chosen to go to work through the picket line. Union 


$ 
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ccneenied by stating that it believed the Company's money ofte er 
was less than before and the ingredients for a settlement are not 
present and the meeting was adjourned. 


0. July 21, 1967 (Fourteenth Negotiations Session). 


This was first meeting held in Federal Mediator's office 
without him present. A new Union spokesman referred to Com- 
pany's spokesman's letter of July 12 (Joint Exhibit ). 
Management rights was discussed. Company stated that it was 
seeking to have its residual rights placed into the contract because 
some prior union officials and committeemen have the feeling 
that ‘they are "co-managers" with the Company and business can- 
not operate that way. While a number of other companies and this 
Union have agreed on a “bob-tailed version" of a management rights 
clause, this Company preferred its own so that it would not be tied 
to any interpretations made upon the "bob-tailed version" by 
this. Union and other companies. However, the Company was com- 
pletely flexible on the subject and has made several alternate 
language proposals. The Union spokesman argued that the Com- 
pany's clause negated the rest of the Contract. The Company dis- 

agreed. It read from its proposal and pointed out that the terms 
of the contract would prevail where in conflict with the manage- 
ment rights clause. The Union spokesman stated he believed there 
were three issues between the parties: (1) management rights; 
(2) term of agreement; and, (3) anniversary date of contract. He 
indicated other issues appeared to be resolved. The Company 
stated it believed that there was also a problem resulting from the 
change in crew complement (some jobs discontinued) as well as 
permanent replacements and their relationship with respect to union 
security clause in contract. 

On anniversary date issue, Union argued that this was a 
moral, an ethical issue with the Union, that all contracts should 
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have same anniversary date. Company argued that it was entitled 
to have an anniversary date which did not tie its future to other 
companies or involve them in their negotiations and the effects of 
thoge negotiations. "Tong Lake Lumber wishes to negotiate as 
Long Lake Lumber and not as a part of a group of other companies." 
Union called for a'caucus after which it make the following pro- 
posal: 1. Agree to a money settlement the same as other employ- 
ers but union was flexible on effective dates; 2. Parties to meet . 
after settlement is made to work out bracket adjustments; 3. After 
settlement all those who were on strike to be put to work and then 
those who did not show up would have their jobs filled by those who 
had come through picket line and union security clause would not 
apply to those who had gone through picket line until after October 1, 
1967; 4. Hours of Labor to be revised to exclude maintenance 
employees from the normal work schedule of other employees; 
5. Contract closed to March 1, 1969; 6. Add anew section as a 
preamble, modifying present preamble and call it Purpose of Agree- 
mnt as a substitute for management rights clause (Joint Exhibit 

I ). (At time the Union had but one copy and called it back 
bejore end of meeting. Not presented or discussed again until 
net meeting.) 7. Past agreement to remain in effect except as 
hete amended. The Company caucused and returned stating: The 
proposal on hours of labor is acceptable; on wages Company would 
propose the 16¢ across board and 3¢ to brackets effective August 16, 
1966; 5¢ across the board and 2¢ in brackets effective July 1, 1967; 
inérease shift differential from 6¢ to 10¢ per hour. On management 
rights Company stated that the Union proposal did not go far enough. 
Company believed that where the contract is silent it should have 
the right to go forward without co-determination. The Union re- 
sponded that it is not going to give up any of its rights under the 
law in a management rights clause. The Company responded that 
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it is not proposing to take away any Union rights; instead it wanted 


a full bargaining on all items the Union wanted to bargain on in the 
contract at the time the contract was open for discussion, and 
after that the Company should have the right to go forward with 
respect to any matters that existed without a shop steward taking 
the position that he had to be first consulted and an agreement or 
impasse reached before the Company could proceed. Out of, | 
additional discussion the Union spokesman wanted an example. 
The Company spokesman said that an example might be a situation 
where the Company decided to subcontract its lift truck work for 
some reason or other; that since the contract was silent the Com- 
pany could proceed to do this under its management rights clause. 
The Union spokesman stated that the Union would not agree to 
permit the Company to subcontract anything out. The Union spokes - 
man stated that they were not going to bargain away any of their 
rights or their jobs. The Company spokesman stated that the 
Company had to make money and to do this it had to be efficient. 
It was not trying to eliminate jobs but had to remain efficient and 

© be efficient it had to be able to act in situations where the con- 
a was otherwise silent but as things now stood it did so at its 
peril. The Company pointed out that the management rights clause 
did not bar the Union from filing and processing a grievance and 
that this should work out their differences if any there be. ‘The 
discourse concluded with the Union spokesman stating "absolutely 
no" to the management rights clause as proposed by the Company. 
The Company spokesman stated that he believed a strong manage- 
mest rights clause was essential to a settlement of the issues. 
The discussion then got on whether or not a Company should be 
permitted to subcontract to which Union spokesman stated they 
were strongly opposed. A discussion followed with respect to the 
Union proposal on management rights (Joint Exhibit 18). The 


20 


discussion then went to the subject to displacing permanent replace- 
ments with employees who went on strike. Company stated it 
wasn't going to tell an employee who was a permanent replacement 
that he would be displaced by an individual on strike to whom mis- 
conduct is attributed. The Union spokesman stated that employees 
who had been on strike for a year weren't going to give up their 
jobs to a permanent replacement. A discussion followed trying to 
find out how many permanent replacements were involved and 

how many employees that struck on July 18, 1966 were still in- 
terested in returning to work. Discussion then went on to Union 
desire to put this employer into the fir area health and welfare 
plan. 


22. August 9, 1967 (Fifteenth Negotiations Session). 


Following a discussion with respect to a misunderstanding 
the Company again proposed settlement based on 16¢ per hour 
across the board, 3¢ to job adjustment fund effective August 16, 
1966; change in hours of labor with respect to maintenance men to 
which parties are in agreement; increase in shift differential from 
6¢ to 10¢ per hour; 5¢ per hour across the board and 2¢ to job ad- 
justment fund effective July 1, 1967; Company proposal on manage- 
ment rights (Joint Exhibit 4 or 9); and, a contract to October 1, 
1967. In addition, Company believed something should be worked 
out on fellows going back to work with those who have gone through 
picket line not being subjected to union security clause. Union 
wanted Company's response to Union's proposal on management 
rights. Company suggestions for changes are written on Joint 
Exhibit 18 but were rejected by the Union spokesman. 

A discussion followed on trying to mesh into a new work force 
those who would return to work with those who had come to work 


through picket line to determine numbers of each involved. Union 
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stated every man on strike who wanted to return to work had to be 
given opportunity to return to work as part of the strike settlement. 
After 2 caucus the Company again outlined its position, same as 
above with the request that Union security not be applied to people 
who have come through picket line for a longer period than the Union 
had indicated or else substitute a maintenance of membership clause 
for present union security and on management rights Company 
stated it would accept the Union proposal with some modifications 
which were made in handwriting on the draft presented to the Com- 
pany. (See Joint Exhibit 18 . Inthis proposal Company argued 
that the parties set forth mutually agreeable language after the words: 
"Other examples of exclusive management rights include: wy The 
Union declined.) Or, the alternative the Company suggest that the 
Union take the Company’s proposal on management rights and strike 
from it those rights which are spelled out that the Union does not 
believe the Company should have. Wording of Union and Company 
proposals was examined and discussed by both sides. In this dis- 
cussion the Company spokesman noted that until the U. S. Supreme 
Court case in Fibreboard both parties to contracts believed the em- 
ployer had the right to unilaterally subcontract without prior dis- 
cussion with the Union but without any change in the statute con- 
strued, the law was changed so that the Company felt a management 
rights clause was now essential to avoid getting into problems such 


as was illustrated by the Fibreboard case. Company advised that 

it did not intend to subcontract anything at this time. Union spokes- 
man stated that he recognized problem outlined by Company, but 

did not want to set out specific examples of the management rights. 

A discussion followed on the money aspects of negotiations. The 

Company stated it believed its proposal of 5¢ across the board and 

o¢ to brackets was all it would want to offer for the 1967 part of 

its proposal. Union spokesman stated union would want, in 
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addition, 2 partial payment on a pension plan and a health and wel- 
fare settlement to "get in line with the industry. " Union spokesman 
indicated that they believed they should have 39¢ for a two year 
agreement. Company stated they had offered 28¢ in cost for a two 
year agreement. After a caucus Union stated they would take the 
Company proposal on money if on January 1, 1967 the Company 
would add an additional 5¢ per hour and close contract to February 
1, 1968. Otherwise, Union wanted 14¢ additional and would offer to 
go for full additional year on the contract. Union would not require 
those who have gone through picket line to join under union security 
until January 1, 1968 but strikers and new hires would be required 
to join or remain members of the Union. Union agreeable to amend 
hours of labor to permit maintenance employees to work on a work- 


week other than Monday through Friday with management rights 


clause to be included if language of such a clause could be agreed 
upon. After a caucus the Company spokesman stated he believed 
that the parties were close enough he would like an opportunity to 
discuss this fully with the Company and to prepare 2 settlement using 
the Union’s proposals as the framework. The next meeting was 
agreed upon and the meeting adjourned. 


23. August 31, 1967 (Sixteenth Negotiations Session). 


The Company opened the meeting by proposing that the Com- 
pany prefers a management rights clause which is not taken from 
anoiher's contract as such because the Union would try and tie the 
interpretations of that provision elsewhere to this one so Company 
proposed that "there should be a management rights clause some- 
what on the order of the one the Company has heretofore proposed. " 
On economic issues Company proposed 16¢ per hour across the 
poard, 3¢ per hour to bracket fund and night shift differential in- 
creased from 6¢ to 10¢ per hour effective August 16, 1966, an 
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additional 5¢ per hour across the board and 2¢ to brackets effective 
July 1, 1967, an additional 5¢ per hour to job classification | (pracket) 
fund effective April 1, 1968 for a closure of contract to October 16, 
1968. Safety clause wording as agreed, hours of labor clause 
maintenance employee change as agreed and work out the strike 
return language. The Union responded "You don't have enough 
money out on the table to interest us on an October, 1968 contract. W 
The Union spokesman stated that he had not tried to convince his 
people that they should have a management rights clause and that 

he did not like the language proposed by the Employer. He said 

it took more money and a change in company position on manage- 


ment rights to work out a settlement. Company stated that it was 


not "precisely wedded" to the wording that it has presented on 
management rights. But it felt that the Union's wording did not go 
far enough. Company pointed out that it was not intended that 
management rights clause should supercede any other provision of 
the labor contract. The Company stated that every provision of a 
contract abridges some rights of either party. The Union's strike 
was aimed at settlement of issues between the parties so Company 
felt that the management fights issue should also be settled or it 
is not interested in a settlement. The Union asked the Company 


if it would put in writing that it would not exercise the rights that 


it would have under a management rights clause. The Company 


stated that was not reasonable but that it would urge the Union to 

come up with language which was their own but which contained 

the substance or sense of the Company's proposal on management 

rights. After a caucus the Union returned and stated that every- 

thing it has agreed to was withdrawn and every concession it had 
made was "off the table." The meeting was adjourned. 


94. December 5, 1967 (Seventeenth Negotiations Session). 
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Union opened by inquiring if Company had any new approach. 
Company stated it was still willing to settle on basis it has pre- 
viously outlined but not sure what the current Union position was. 
Union then presented in writing its proposal which is J oint Exhibit 


19 . After caucus Company stated that while they wished to 


settle this matter, the Union proposal could not be the basis for 
such 2 settlement, stating that the June 1, 1969 would still be a 
stumbling block and that the proposal on health and welfare, the 
Company thought, had been earlier dropped by the Union. The 
Company also observed that the Rights of the Parties clause did not 
spell out what the Company believed to be necessary in adequate 
specification of managment rights. The Union was told it had the 
Company's management rights proposal and while the Company 
would accept changes, the management rights clause agreed upon 
should essentially be the sense of the Company proposal on this. 
Company believed that the paragraph "c." of the Rights of the 
Parties proposal could be accepted in any agreement worked out. 
Company then counterproposed 16¢ and 3¢ effective August 16, 1966 
together with increase in shift differential from 6¢ to 10¢ plus an 
additional 5¢ and 2¢ effective July 1, 1967 plus an additional 5¢ 

in brackets effective April 1, 1968, with agreement on safety clause 
and workweek for maintenance employees, with Company's pro- 
posal on management rights, plus Union's paragraph c. of Rights 
of Parties, with working out of language on return of strikers for 

a contract to go to October 16, 1968. Ina further discussion on 
management rights Company stated it wanted a management rights 
clause unlike others I. W. A. Union had in this area and wanted one 
which spelled out the areas in which management could function 
without constantly worrying that what it did might be the basis for 
an unfair labor practice allegation or a lawsuit by the Union. The 
subcontracting (Fibreboard) decision was discussed at length. 
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The Union asked for 2 proposal from the Company in writing. 


Company stated it would provide such which was done in J oint 
Exhibit 20 . | 


| 
25. December 15, 1967 (Eighteenth Negotiations Session). 
Meeting opened by Union spokesman asking that management 

rights issue be set aside. He then referred to Company letter of 
December 11, 1967 (Joint Exhibit 20 _20_). He stated Union would 
agree on Company items 1 and 2. States Company item 3 was 
agreeable but wanted overtime on sixth and seventh day worked. 
Company item 4 agreed. On 16¢ August 16, 1966 Union spokesman 
would recommend. On 3¢ to bracket fund on August 16, 1966 would 
agree, but Union wanted to go over the distribution made. Union 
would agree to 5¢ effective July 1, 1967 and 2¢ in brackets on the 
same date but with exception that it would want to go over distribution 
of bracket fund. On 5¢ effective April 1, 1968 Union would like as 
across the board instead of in brackets as proposed by Company. 
Union would recommend October 16, 1968 anniversary date, although 
it would prefer January 1, 1969. On return to work Union "expects 
people who have not quit or retired to be returned to the jobs they had 
before they walked out. '' The Union was not willing to revise or 
renegotiate union security clause in contract, but would be willing to 
extend period in which an employee must join from 30 days to 90 
days or 120 days. He also stated that there was no guarantee that 
the Union would take some of those who came through the picket line 
into their union. Union spokesman then said Union would propose 
"Rights of Parties" for management rights as proposed at last 
meeting (Joint Exhibit 19). Company spokesman wanted clarifi- 
cation of situation on permanent replacements. Much discussion 
in which Union stated it wanted all those on strike who wanted to 
return to be put on payroll first. Company stated it believed the 


| 
permanent replacements have the first rights to their jobs. After 
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a caucus Company saw two major issues yet to be resolved, (1) 
reconciliation of points of view on Rights of Parties clause and (2) 
the matter of bringing people back to work and matter of permanent 
replacements. On (1) Company stated belief that Union proposal 
on mahagement rights was not acceptable. Company not wedded to 
its own language and had previously presented other drafts of 
langudge. Company's underlying theory was that it would like Union 
to spel out in the contract all of the rights it wanted to protect or 
in which it had an interest and anything else to be left to the Com- 
pany to be able to proceed without fear of an unfair labor practice 
or a Igwsuit. If the Union felt it must discuss other provisions of 
the cdntract not previously opened before it could agree to such a 
clause, the Company would not oppose Union doing so to get every- 
thing ‘esolved. On the issue of meshing those strikers who wish to 
returh with those who were coming through picket line Company 
felt this could be worked out if parties would bend a little in accom~- 
modating each other's position. The Union stated it could not bend 
on lofalties and the crew wasn't going to stand against itself. 

Unio3 spokesman stated he did not choose to bend his position. 


Uniog spokesman stated that the Union was not going to signa 


management rights clause that would take away any of the rights 
that the Union might have. Company spokesman stated Company 
was Sot trying to take away from the Union rights it had under the 
law dr the contract. Actually Company believed it was asking for 
no rfore than it legally had a right to in the way of residual manage- 
men¥ rights. In discussion of what the management rights clause 
showld contain, Company spokesman stated (1) where the contract 
was {silent management should be free to proceed to a decision 
withbut being put in peril thereby; (2) and to illustrate, specific 
exathples of the management rights should be set forth. Union 
cau¢used and on return stated that its position was that all employees 
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on strike who desired to return to work should be returned to the 

jobs they had and on management rights the Union would look at 

any other alternate proposal the Company might make. Company 
stated that it believed parties were not agreed on return to work of 
everyone to job they had before strike started and offered to put some 
new language together on management rights and meet again next 
week. After a Union caucus Union spokesman stated that they could 
not meet in the next two weeks but would meet the next day (Saturday). 
Company then reproposed that the ultimate language of management 
rights should state that if contract is silent management may pro- 
ceed and then set out some examples by way of illustration. |The 
Union declined to prepare any language on this. Company stat ted 

that at both the December 5 meeting and this meeting it was telling 
the Union it would move on changes in language of management rights, 
provided the words are put together that say (1) where the contract 


is silent the Company is free to proceed unilaterally without | peril 
and, \2) to clarify that by specific examples which should be set 
forth.* The Union then said it looks like we do not have a deal. 
Union said on both December 5 and now the Company proposal was 
unsatisfactory. The meeting adjourned with the Union suggesting 
they Anis look at any other language the Company would chose to 
propose. The Company stated that they might draw another ' smanage- 
ment rights clause but believed that it might also be a waste of time 
as long as the parties are not agreed on arrangements for striker 
return to work. : 
26. During the period December 15, 1967 and June 20, 1968 


the fellowing correspondence occurred between the Company and 


its p) pee and the Union and its representatives: March 


18, 1368 - Joint Exhibit 21 ; March 19, 1968 - Joint Exhibit _ 225 
March 20, 1968 - Joint Exhibit 23; March 25, 1968 - Joint 

Exhibit 24 ; March 27, 1968 - Joint Exhibit 25 | ; April 1, 

Exhibit 26. | 


28 
by June 20, 1968 (Nineteenth Negotiations Session) 


_ Counsel for the Company and the Union met each accompanied 
by a managerial representative of their clients. In a discourse to 
see whether or not the issues of the strike might be settled each 
retired away from the other and prepared its current version of a 
management rights clause which each hoped would be acceptable 
to the other as a basis for settlement of that issue. Each indicated 
they would try to come up with a substantially different approach to 
management rights. The Union indicated it would try to come up 
with the substance of the bob-tailed management rights clause, but 
in different language, while the Company indicated it would try 
another, briefer approach to management rights keeping in mind 
that its spokesman had not recently conferred with his client on 
this precise subject. The Company's version is Joint Exhibit 

24 . The Union's version is Joint Exhibit 28, but with the 
crossed out or changed words noted on that exhibit not then appear- 
ing thereon. Following a discussion each agreed they would see 


whether or not a combination of the two clauses (paragraph A. of 


the Company's clause, the Union's proposal with the material 


stricken and words substituted by Company spokesman as shown) 
would be acceptable to their principals. With respect to other 
ussyes, the Union representative indicated that since October 16, 
196$ was so near he would like to see the anniversary date issue 
settied on the basis of the Company adding an increase of 10¢ per 
hour across the board October 1, 1968 and the contract to continue 
to Qctober 16, 1969. (At this point there is a difference of recol- 
lec#ion between the parties, the Company believing it understood 
the‘Union to offer October 16, 1968 as an alternate to the additional 
lo¢ and October 16, 1969 and the Union stating that is not what they 
inténded but that, instead, they did not want the October 16, 1968 
date at all unless there was something done to protect its continued 
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status‘as the bargaining representative of the employees involved 
after the October 16, 1968 contract expired. The Company repre- 
sentatives claim such was not their understanding of the Union 
proposal.) In addition, the Union offered to accept the proposals 

as outlined by the Company in its letter of December 11, 1967 

(Joint Exhibit __20_) but preferred that the 5¢ per hour effective 
April 1, 1968 be made across the board rather than in brackets as 
proposed by the Company, although they would not let that difference 
stand in the way. Finally, the Union proposed that the permanent 
replacements on the payroll on December 15, 1967 remain in their 
jobs and that they would not be required to become members of the 
Union as a condition of continued employment under the union security 
clause of the contract. However, all employees hired after Decem- 
per 15, 1967 would be displaced on the basis of seniority by those 

on strike who wished to return to work and who so advised the 
Company within ten days of the date the strike terminated and the 
labor contract signed. The Company spokesman stated he would pre- 
sent matter to the Company that same evening with the hope! that it 
would result in a mutually acceptable settlement, but that he was not 
then prepared to agree to recommend it. The Union representative 
agreed to recommend the settlement for Union acceptance without 
further negotiations. 


28. June 21, 1968 (Twentieth Negotiations Session). 


The same representatives met. The Company spokesman 


stated that he believed the parties were quite close and pointed out 
that he believed all of the elements of the Union proposal were being 
accepted save some spelling out of examples on management rights 
by way of illustration and the refusal to accept 4 December 15, 1967 
cut-off date with respect to permanent replacements retaining the 


jobs: on which they were placed and he hoped that the Union could 
e é | 
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help work over those hurdles. The Company proposal was presented 
in writing to the Union and is attached as Joint Exhibit 29 
(three;pages). The Union caucused, after which it simply stated 

the Company proposal was unacceptable and the meeting was ad- 


journed. 


. The parties believe that there was equality of skill and 
experience of the representatives of the parties at the bargaining 
table.” 

30. It is stipulated and agreed that the Company sent the 
following communications, copy attached, to its employees and to 
Union officials during the period of negotiations involved: 


June 17, 1966 (Joint Exhibit _30_) 
iJuly 7, 1966 (Joint Exhibit 6) 
“August 1, 1966 (Joint Exhibit 31) 
August 19, 1966 (Joint Exhibit 32 ) 
August 26, 1966 (Joint Exhibit 33 
September 23, 1966 (Joint Exhibit 34) 
September 30, 1966 (Joint Exhibit 35 ) 
January 4, 1967 (Joint Exhibit 36 ) 
: January 17, 1967 (Joint Exhibit _37_) 


31. The Company made a written inquiry of the Union under 
date of August 2, 1966 (Joint Exhibit 40 ). The Union responded 
under date of August 5, 1966 (Joint Exhibit 41 ). General Coun- 
sel objects to admission of these on basis of materiality and relevance. 

32. R. David Brown was first actively employed by the Long 
Laké Lumber Company in an executive capacity in 1947 when he 
became a Director. Since that date he has variously held the offices 
of Treasurer, President and Vice President. Since 1952 he has 
been one of its managing executives. Charles E. Dehner was first 
employed in a supervisory capacity by the Long Lake Lumber 


* 
e 
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Come in 1954 when he was made Production Manager. Since 
1955 he has been a Director and the Secretary of the Corporation. 


33. Special attention is directed for background information 
to U. S. Department of Labor, Bureau of Labor Statistics Regional 
Report No. 7, July, 1965, entitled "Labor Management Relations 
in the Lumber Industry in the West" by John L. Dana, a copy of 
which is attached as Joint Exhibit 42 . 

34. One of the Company contract negotiating positions in 1966 
iu response to the first Local Union demand was change in the work- 
week of maintenance employees. This issue was negotiated and 
the Union agreed to the Company request. No other specific de- 
mands were made by the Company upon the Union for change in the 
workweek, hours or terms or conditions of employment of any other 
work classifications. | 

35. The foregoing is designed as primarily an outline of 
the bargaining events and is not deemed all inclusive of every event, 
statement or other development that occurred from time to time 
in negotiations. The parties believe, however, that the issues 
presented by the Complaint are dealt with within this Stipulation 
so far as the principal events of each bargaining session is con- 
cerned. 

* Dated at Spokane, Washington this 27th day of June, 1068. 
| 


/s/ Robert L. Stange 
Counsel for the General Counsel 


/s/ : 


Counsel for the Union 


s 
Counsel for the Employer | 
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3 STIPULATION NO. 2 


ne manner in which the I. W.A. develops its industry de- 
mands follows. Each Local Union in Region 3 (Oregon, Washington, 
Idaho and Montana) selects delegates to a Regional Convention. 
Each Local Union also determines what demands it believes should 


be cm on an industry basis and these are then submitted to the 


officizls of the Union's Region. At the convention, the delegates 
discubs and determine which of all of the demands suggested by the 
Local Unions are to become the demands which will be made on all 
emplfyers within the Region with whom the Local Unions deal. 
Thesé then become known as the Union's "industry" demands. In 
addition, there may or may not be Local Union demands made upon 
rere with whom the Local Union deals. For example, Local 
3-10 is a Local dealing with several employers including: Long 
Lake*Lumber Co., Keystone Frame & Manufacturing Co. and B. J. 
Carnyy & Co. (Yardley Yard), Spokane, Washington; Atlas Tie 
Company and Northwest Timber Company, Coeur d'Alene, Idaho; 
Di nd National Corporation for its plants at Coeur d'Alene, 
Idaho and Albeni Falls, Idaho; and Pack River Lumber Company 
and Joslyn Mfg. & Supply Co., Sandpoint, Idaho. The Local Union 
through its Local Union meetings as well as meetings restricted to 
the crew of each plant will determine what demands, if any, will 
be e by the Local Union itself, over and above the industry 
se, si 

i Shortly before the time expires in which to open a labor con- 
tract the Local Union will, if it is opening for Local Union demands 

; ll as on industry points, send two letters to the employer in- 
volved advising the’ employer of all: of the demands normally noting 
that with respect to the industry demands it is delegating its 
authority to bargain to representatives of its Region. 


. 
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When actual bargaining sessions occur there are normally a 
ceoresenative or representatives of the Region, a representative 
or representatives of the Local Union and the representatives of the 
employer involved present where the bargaining is done on a plant 
by plant or employer by employer basis. In that part of the Region 
West of the Cascade Range in Oregon and Washington bargaining 
is normally conducted by a joint committee of many employers 
ard a large committee of the Region. In that area only a few em- 
ployers engage in single employer bargaining. At such conferences 
normally the industry demands of the Union and the employer de- 
mands are considered and negotiated. Usually the Local Union de- 
mands are either washed out at that conference or are handled by 
separate meetings at the plant level between representatives of 
the Local and of the Employer. In the area East of the Cascade 
Range in Oregon and Washington and in Idaho the pargaining is nor- 
mally between a joint committee from the Union made up of repre- 
sentatives of the Region and representatives of the Local and the 
representatives of a single employer. 

As a normal practice the Union will schedule ection ean 
out the Pacific Northwest area among the employer groups and 
among the major single employers. In addition, the Region will 
normally issue an invitation to all of the employers that negotiate 


separately suggesting that it would be pleased to meet with | them as 
a group in Portland, Oregon. Very few employers from East of 


the Cascade Range and rarely more than one in an individual year 


ever accept that invitation. 

The negotiations normally proceed with several meetings being 
he’’ ‘4 among the larger multi-employer groups by the Union| to one or 
twc with the single employers in the area East of the Cascade Range. 
Normally at or close to the anniversary date of contracts in the 
area West of the Cascade Range a settlement will be made with one 
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or more of the major groups and including one or more of the major 
employers who meet separately with the Union in which several 
hundred employees are involved. This settlement then is referred 
to by the Union representatives and others as the "pattern" for 
bargaining with respect to those employers with whom bargaining 
has not been concluded. 

The vast majority, practically all, labor contracts in the 
area West of the Cascade Range have a common anniversary date, 
June t, The anniversary dates vary in the area East of the Cascade 
Range. As a consequence, the "pattern" is invariably established 
in the area West of the Cascade Range at or near June 1, either a 
week or two prior or a week or two after, although it has taken 
dates considerably away from June 1 on occasion. Some deviations 
from the Coast "pattern" occur from time to time among individual 
employers East of the Cascade Range. 

After the "pattern" is set, the Union committees normally 
drop all other issues they have in bargaining and seek to get agree- 
ment from all other employers in the Pacific Northwest with whom 
they have bargaining rights to "follow the pattern. " 

The firms within the timber industry with which the Union 
carries on its bargaining vary in size and product mix. Some are 
very large and made up of several plant units, i.e., Weyerhaeuser 
Company with plant units at Longview, Washington; Everett, 
Washington; Klamath Falls, Oregon; Coos Bay, Oregon; Snoqualamie 
Falls, Washington; Springfield, Oregon or Potlatch Forests, Inc., 


with plants at Kamiah, Jaype, Lewiston, Potlatch and Coeur d'Alene, 
Idaho. Each of these firms have plants that manufacture lumber, 
lumber products, plywood, millwork, pulp and paper, finished 


papers, tissue, laminated beams, lock-deck and just about every- 
thing that can be made from a tree. The employers then scale down 
in size and product mix to firms such as Long Lake Lumber which 
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primarily makes lumber in its lumber manufacturing plant and some 
limited stock millwork items in its Spokane Pine Products Co. 
plant. There are also smaller operations with which the Union 
deals. | 

The Union agrees in subsequent negotiations following the es- 


tablishment of the so-called "pattern" without regard to the size or 
product mix of the employer involved, that it would be unfair and 
immoral to let any other employers settle for a lower cost or a 
difference in the basic elements of the "pattern."" The Union in- 
variably resists any change in anniversary dates from June 1 where 
it has such or seeks to get different contract anniversary (terminal) 
dates moved to June 1. | 

“The individual employers involved, subject to the economics 
of their plant and product, may either reasonably readily accept 
the pattern or resist it varying degrees, even through a strike. 

Dated at Spokane, Washington this 26th day of June, 1968." 


/s/ Robert F. Stange 
Counsel for the General Counsel 


/s/ 


Counsel for the Union 


/s/ 


Counsel for the Employer 


36 
STIPULATION NO. 3 


It is stipulated and agreed that with respect to other firms in 
the "Inland Empire" with which the I. W. A. has bargaining rights 
contracts were agreed upon in consequence of 1966 negotiations as 


follows: 


Diamond National Corporation, Coeur d'Alene, Idaho Unit, agreed 
on July 8 to run to August 1, 1969 


Diamond National Corporation, Albeni Falls, Idaho Unit agreed on 
July 7 to run to June 1, 1969 

Diamond National Corporation, Superior, Montana Unit agreed on 
July 11 to run to July 1, 1969 


Diamond National Corporation, Spokane, agreed on November 23 
to run to October 1, 1969 : 


Atlag Tie Company, Coeur d'Alene, Idaho agreed upon July 20 to 
» run to June 1, 1969 
e 


Northwest Timber Company, Coeur d'Alene, Idaho agreed upon on 
_ or about July 12 to run to June 1, 1969 
4 

Pack River Lumber Company, Sandpoint, Idaho agreed upon July 
: 12 to run to June 1, 1969 


Joslyn Manufacturing & Supply Co., Sandpoint, Idaho agreed upon 
i September 30 to run to October 1, 1969 


J. . Hall Logging Co., Bovill, Idaho agreed in September to run 
to October 1, 1969 


B. J. Carney & Co., Yardley Yard; Spokane, Washington agreed 
on July 20 to run to June 1, 1969 


ee Frame & Manufacturing Co., Spokane, Washington 
agreed on July 11 to run to June 1, 1969 


Potlatch Forests, Inc., Lewiston, Idaho agreed on June 8 to run 
to June 1, 1969. 


> 
a 
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Dated at Spokane, Washington this 25th day of June, 1968. 


/s/ Robert L. Stange 
Counsel for the General Counsel 


/s/ 


Counsel for the Union 


/s/ 


Counsel for the Employer 


STIPULATION NO. 4 | 


It is stipulated and agreed that all firms known to the Com- 
pany that have labor contracts in the lumber and millwork industry 
of the “Inland Empire" with labor unions excluding the I.W. A. 
have the following terminal date to their current labor agreement. 
Suchyagreements were negotiated in the period after July 1, 1966 


and before January 1, 1968. 
Present Contract 


Employer Location Union Runs Through 


Ahsghka Lumber & Ahsahka, Lumber & Saw- 8/" 1/70 
Milling Co. Idahl mill Workers 
(LSW) 


American Timber Kalispell, LSW /31/69 
Co. Mont. 


Anaconda Forest Bonner, LSW 10/31 /69 
Products Mont. 


Boise Cascade Corp. Yakima, © 6/30/69 
Wash. 


Employer 
Boise Cascade Corp. 


Boise Cascade Corp. 


Boisé Cascade Corp. 


Boise Cascade Corp. 


Boise Cascade Corp. 


Boise Cascade Corp. 


Boise Cascade Corp. 
Boise Cascade Corp. 
Boise Cascade Corp. 
Boise Cascade Corp. 
Boise Cascade Corp. 
Boise Cascade Corp. 
Boise Cascade Corp. 
B. J. Carney Co. 
Biles-Coleman 
Lumber Co. 


Biles-Coleman 
Lumber Co. 


Diehi Lumber Co. 


Durable Wood 
Products 
z 


Location 


Ellensburg, 
Wash. 


Lincoln, Wash. 


Inchelium, 
Wash. 


Kettle Falls, 
Wash. 


Elgin, Oregon 


LaGrande, 
Oregon 


Joseph, Oregon 
Emmett, Idaho 
Barber, Idaho 
Cascade, Idaho 
Council, Idaho 
McCall, Idaho 
Payette, Idaho 


St. Maries, 
Idaho 


Omak, Wash. 

Grande Coulee, 
Wash. 

Plains, Montana 


Trout Creek, 
Mont. 


Present Contract 
Runs Through 


LSW 6/30/69 


LSW 7/31/69 


LSW 7/31/69 


LSW 7/31/69 


7/31/69 


LSW 7/31/69 


LSW 7/31/69 


LSW 9/30/69 
LSW 6/30/69 
LSW 9/30/69 
10/31/69 


11/31/69 


LSW 
LSW 
LSW 1/31/70 


Millmen's 1/ 1/70 
Union (MU) 


LSW 9/ 1/70 


LSW 9/ 1/70 


9/31/69 
10/31/69 


Employer 


t 
East Trent Cabinet 
Works 


Glacier Park Company 


Idaho Pole Company 

Intermountain Lum- 
ber Co. 

Jensen-Green, Inc. 


Missoula White Pine 
Sash 


J. I. Morgan, Inc. 
Mt. Lolo Lumber Co. 
Moyie River Lum- 


ber Co. 


Peshastin Forest 
Products 


Salmon River 
Lumber Co. 


o 


Sirco Mfg. Co. 
ry 


St. Regis 


Thompson Falls 
Lumber Co. 


Timberweld Mfg. Co. 


Tinfoer Laminators, 
Co. 


* Contract not settled, but expiration date agreed. 


Location 


Spokane, Wash. 


Somers, Montana 


Bozeman, 
Montana 


Missoula, 
Montana 


Spokane, Wash. 


Missoula, 
Montana 


New Meadows, 
Idaho 


Missoula, 
Montana 


Moyie Springs, 
Idaho 


Peshastin, 
Wash. 


Riggins, Idaho 


Missoula, 
Montana 


Libby, Montana 


Thompson Falls, 
Montana 


Columbus, Mont. 


Ontario, Oregon 


Present Contract 
Runs Through 
5/ 1/70 


8/31/69 
8/31/69 


9/30/69 


5/ 1/10 
9/15/69 


7/31/69 


10/31/69 


9/ 1/68 


7/31/70 


approx. 
7/1/69 to 
7/15/69 


5/31/68 


7/31/69 
10/31/69 


6/ 1/69 
5/ 1/79 
| 


Present Contract 
Employer Location Union Runs Through 


Treasure State Mfg. Missoula, LSW 1/31/69 
Co. Montana 


Union Sash & Door Spokane, Wash. MU 5/ 1/70 
Co. 


U. S. Plywood Corp. Polson, Montana LSW 9/31/69 


Wagner Lumber Twisp, Wash. 9/ 1/70 
Products 


Webster Lumber Co. Spokane, Wash. LSW 5/ 1/70 


i 
pated at Spokane, Washington this 26th day of June, 1968. 


* 


/s/ Robert F. Stange 
* Counsel for the General Counsel 


/s/ 


Counsel for the Union 


/s/ 


Counsel for the Employer 
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STIPULATION NO. 5 


It is stipulated and agreed that the Trial Examiner take : 
special notice of the prior proceedings before the National Labor 
Relations Board between the parties hereto. The Decision of the 
Board is found at 160 N.L.R.B. No. 123, 63 LRRM 1160 (Septem- 
bet 29, 1966). The Decision of the United States Court of Appeals 
for the District of Columbia Circuit, on Petition to Review, is 
found at 380 F. 2d 628, 65 LRRM 2633 (June 15, 1967). The | 
supplemental Decision of the Board on remand is found at 169 
N.L.R.B. No. 17 (January 15, 1968). | 


Dated at Spokane, Washington on June 25, 1968. 


/s/ Robert F. Stange 
Counsel for General Counsel 


/s/ | 


Counsel for Union 


/s/ 


Counsel for Employer 
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STIPULATION NO. 6 


$ 
Ree (management personnel) witnesses would testify 
and t 


General Counsel and Counsel for the Charging Party would 
object that the basis for the Company's original desire to include 
a maragement rights clause in its contract arose out of certain 
a a and complaints made by shop stewards and other officials 
of thefUnion from time to time to take actions which it believed 
were efforts to usurp functions properly the province and responsi- 
bility of management and beyond the purview of the Union. As an 
example, see Joint Exhibit 38 andthe N.L.R.B. case in which 
Company was involved at 160 NLRB No. 123, 63 LRRM 1160 
(September 29, 1966). In addition, the Company experience in 
reading newspaper, ‘trade and industrial relations publications on 
then recent and current decisions of the National Labor Relations 
Board and the Courts and recommendations of management in- 
dustnial relations counselors and advisers believed that a transition 
was occurring in the law by which the heretofore believed residual 
rights of management after the execution of a labor contract were 
being impaired, if not destroyed. In consequence, the Company 
officials sought out and obtained the language for its specific 
initial proposal on the subject of management rights from a book 
that came to their attention shortly prior to the time notice was 
given by the parties to open their contract for negotiations entitled: 
"PROTECTING MANAGEMENT'S RIGHTS UNDER A UNION CON- 
TRACT, "’ published by Research Institute of America, Research 
Institute Staff Recommendations, dated August 23, 1965 (bearing 
note: "File 25"). (Copyright 1965 by The Research Institute of 
America, Inc., 589 Fifth Avenue, New York City, New York 
10017) The specific clause originally presented is taken from 
"Sample Clause" on page 32 of that book. (See also page 70) 
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The original of this book is attached as Joint Exhibit 39. ‘The 
Compdny is in the process of seeking to obtain a duplicate copy 


for the record as well as a copy for each of the other counsel. 
However, since this book is of 1965 it may not be available. Et 

the Company is unable to locate additional copies, the parties waive 
the requirement of two copies of this exhibit. 


General Counsel and Counsel for the Charging Party object to 


the eso and documents on the grounds that they are irrelevant, 
immaterial and too remote in time and subject to the issues in the 


case before the Trial Examiner and Board. | 


Pated at Spokane, Washington on June 26, 1968. 


/s/ Robert F. Stange 
Counsel for the General Counsel 


/s/ 


Counsel for the Union 


/s/ 


Counsel for the Employer 


44 


JOINT EXHIBIT NO. 38 


Local Union No. 3--100 


International Woodworkers of America 
Affiliated with AFL-CIO 


313 West Riverside Avenue 
Spokane 1, Washington 


April 11, 1962 
Mr. William J. Burns, Vice President 
Long Lake Lumber Company 
2302 East Mallon Avenue 
Spokane, Washington 
Dear Mr. Burns: 


Without resorting to elaborations I furnish you the following: 


M/S/C. That we instruct the Business Agent to send a letter to the 


Long Lake Lumber Company requesting the dismissal of 
Mr. Charles E. Dehner as production manager. 


The above passed at the regular meeting of this Local Union held Friday, 
April 6, 1962. 


It was the consensus of opinion that Mr. Dehner should be removed from 

any capacity dealing with the direction or supervision of all Long Lake 

Lumber Company employees engaged in production and maintenance. 
Very truly yours, 


/s/ O. D. Armstrong 
Business Rep. 
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STIPULATION NO. 7 


It is stipulated and agreed that the Company would present, 


and the General Counsel and Counsel for the Charging Party would 
object to, the testimony of William F. Lubersky, an attorney at 
law, admitted to practice before the Courts of the States of Oregon 
and Washington, as an expert witness. He is a member of the | 
Oregon State Bar Association, the Washington State Bar Association 
and the American Bar Association (including its Labor Law Section). 
He is currently a member of the firm of McColloch, Dezendort and 


Spears, Attorneys at Law, 800 Pacific Building, Portland, Oregon. 
He formerly practiced law in Seattle, Washington. Mr. Lubersky 
was an Assistant to Wayne Morse in Washington, D. C. when Mr. 
Morse was a Public Member of the National War Labor Board, 

He later became Assistant to all Public Members of that Board 
during which period he was instrumental in establishing the san 
Francisco and Seattle Regional War Labor Boards. He later was 
Acting Regional Attorney and Disputes Director of the Seattle Re- 
gional War Labor Board. He has specialized in the practice of 
labor law for over 27 years, representing managements in labor 
contract negotiations, National Labor Relations Board practice 

and in other labor law litigation during most of this period. One of 
his major functions is actual participation in the collective bargain- 
ing process. He is the negotiator for the Milk Industry and the Ice 
Cream Industry in the City of Portland, Oregon. He is also the 
negotiator for considerable number of Radio Stations, Television 
Stations, Millwork and Woodwork Employers, Carbonated Beverage 
Industry, Portland and Seattle Garment Industry and others in the 
Pacifi¢ Northwest. He also negotiates contracts for companies 
in the heavy metal manufacturing and fabrication industries, — 
transportation, retail businesses, and others. He is the Genfral 
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Counsel for the Pacific Coast Association of Pulp and Paper 
Manufacturers involving 44 Pacific Coast mills employing over 

20, 000! employees. He would testify that he is familiar not only 
with labor contracts in which he has participated in negotiations, 
but with many labor contracts throughout the Pacific Northwest 
including the Spokane, Washington area where he has also conducted 
negotigtions for employers. He would testify that he periodically 
makes surveys of such labor contracts throughout the entire Western 
part of the United States. He would testify that a substantial num- 
ber of the contracts with which he is familiar which affect a sub- 
stantial number of employees include a management rights or 
management prerogatives clause. That in some negotiations the 
union itself has made the proposal for inclusion of a management 
rightsyclause in the labor contract, either in connection with an 
initialllabor contract proposal made by the union or as the result 

of a union proposal for a revision in the contract during renegotia- 
tion periods. Attached are several such management rights 

clausés which he would identify by name of company, name of union, 
coo of operation, dates of contract and its termination, and 


the specific management rights clause or clause pertaining to these 


prerdpatives. The attachments do not represent all of such manage- 


ment rights clauses with which he is familiar but are examples, 

for the most part, from contracts of a number of firms that he 
represents or assisted in bargaining. Mr. Lubersky would testify 
that in consequence of his experience in labor contract negotiations 
he recommends and believes a management rights provision in a 
labor contract is desirable in the interests of stability in the 
relationship of the parties by defining the rights of the parties to 
avoid unnecessary disputes and preserve labor peace during 2 
contract term. He would testify that there has been more emphasis 
on the reserved rights of management aspect of labor-management 
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| 
negotiations in recent years because until a few years ago the pre- 
vailing attitude of the Courts, Labor Arbitrators, and other Labor- 
Management Specialists was acceptance of the management reserved 
rights doctrine. That is the doctrine that those rights not given away 
in the labor contract are reserved to the employer so that he may 
proceed in making management decisions that affect or relate to his 
employees without fear of any legal impediment. With the recent 
change in attitude by which Courts primarily are inclined toward the 
position that management has reserved rights only if the labor con- 
tract so stated, this has become a more common Subject for ne-~ 
gotiations. He would observe that there is not much that an employer 


gets out of a labor contract as most of the terms provide controls 
upon management. As a consequence, the employer should be en- 
titled to some definitiveness to his obligation to the union. Manage 
ment rights has been a traditional subject of collective bargaining, 
whether or not it has resulted in specific language ultimately being 
placed into the labor contract. (There is attached a number of 
specifit contract examples together with photocopies pages of three 
referehces Mr. Lubersky would commend for further understanding 


and exploration of this subject and specific contract terms. In 


addition, a photocopy of a Union proposal for inclusion of manage- 
ment rights which he would identify as noted on it is also included. 
This is all a part of Mr. Lubersky's testimony.) | 
eneral Counsel and Counsel for the Charging Party object 
to the testimony of William F. Lubersky and the attached documents 
on the grounds that the matters which Lubersky would allegedly 
een, to and attached documents are incompetent, irrelevant and 
immaterial to the issues in the case before the Trial Examiner and 
Board ‘and for the further reason that the matters testified to are 
the opinion of the witness who has not been qualified to testify as an 


expert. | 


i 
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A at Spokane, Washington this 24th day of June, 1968. 


/s/ Robert F. Stange 
Counsel for the General Counsel 


s 
Counsel for the Union 


/s/ 


Counsel for the Employer 


—_— 


Diamond National Corporation, Retail Division, Kennewick, Washing- 
fon and Brotherhood of Teamsters, Chauffeurs, Warehouse- 
men, etc., labor agreement covering period March 25, 1966 
bo May 1, 1968: 


"Article 14 - Management Rights: Except as specifically 
limited by express provision of this Agreement, all rights, 
power and authority customarily exercised by Management in 
the direction of the work force and the operation of the business 
are retained by Employer, remain exclusively and without 
limitation within the rights of Management, and are not subject 
to the Grievance Procedure. " 


a 


Letter signed by Company representatives and Union dated 
March 25, 1966: "Pursuant to our oral agreement during ne- 
gotiation of a Working Agreement made and entered into with 
your Union on March 25, 1966, covering bargaining unit em- 
ployees at our Retail Yard at Kennewick, Washington, this 
letter is to confirm and define the intent of Article 14 of that 
Working Agreement, entitled Management Rights. 
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r | 

"The authority vested in Management therein shall include, but 
shall not be limited to, the right (without negotiation with the 
Uaion) to subcontract work not normally required of employees 
covered by this Agreement; the right to plan, direct and con- 
iol Yard operations; to hire, assign employees to work, to 
p>omote and demote employees; to discipline, suspend or dis- 
charge employees upon a second offense deemed just cause, 
prior to which a written warning notice for just cause had been 
issued to the employee involved; to relieve employees from duty 
because of lack of work or any other legitimate reasons; to 
introduce new or improved methods or facilities or to change 
existing methods or facilities; and the right to make and enforce 
rules to carry out the functions of Management. It is agreed 
that the above list of Management rights is by way of illustra- 
tion and not of limitation, and that the listing of specific 
Management rights is intended to be representative, not all 


Ynclusi ive." | 


Crown Zellerbach Corporation, Wauna, Oregon and International 
Brotherhood of Pulp, Sulphite and Paper Mill Workers and 


United Papermakers and Paperworkers, Labor Agreement 
effective April 1, 1967: 


"Section IL - Operating Control: A. Except as expressly set 
forth in this Agreement, the right of the Company to manage 


tits business, operations and affairs and to prescribe terms 
| 


B. The failure of the Company to exercise rights hereby re- 


and conditions of employment shall be unimpaired. 


served to it or its exercising them in a particular way shall 
not be deemed a waiver of said rights or a waiver of its 
right to exercise them in some other way not in conflict with 
the terms of this Agreement. | 
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C. All matters which are within the scope of collective bargain- 
ing are closed for the duration of this Agreement." 


The Dow Chemical Company, Western Division, Kalama, Washington 
and Local 747 of International Chemical Workers’ Union for 
labor agreement June 6, 1966 to June 10, 1968: 


"Article 9, Management Rights: All rights to manage the 
Company's operations and direct the working forces remain 


vested exclusively in the Company, subject only to such limita- 


tions as are specifically set forth in this Agreement. " 


Uniform Labor Agreement, Pacific Coast Association of Pulp and 
Paper Manufacturers and Association of Western Pulp and 
Paper Workers covering 45 plants for period March 15, 1967 
to March 15, 1969: 


"Section 1 - Rights of the Parties: The Signatory Union has all 
fights which are specified in the subsequent Sections of this 
Agreement and in the Statements of Policy which are made a 
part of this Agreement and retains all rights granted by law 
except as such rights may be limited by provisions of this 
Agreement. The Signatory Company retains all rights except 
as those rights are limited by the subsequent Sections of this 
Agreement and in the Statements of Policy which are made a 
part of this Agreement. Nothing anywhere in this Agreement 
(for example, but not limited to the Recognition and/or Arbitra- 
tion Sections) shall be construed to impair the right of the 
Signatory Company to conduct all its business in all particulars 
except as modified by the subsequent Sections of this Agree- 


ment. " 

Wah Chang Albany Corporation and Local 6163 United Steelworkers 
of America, AFL-CIO, labor Agreement for term January 1, 
1967 to March 31, 1971: 
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"Article 3 - Management Rights: Management retains all rights 


except as those rights may be limited by the specific language 
of this Agreement, or by specific customs or practices mutually 
agreed to in writing by the parties since March 1, 1962, or by 
operation of law. Management's reserved rights include, but 
are not limited to, the direction of the work force; scheduling 
work; determining of processes, equipment, machinery, man- 
ning, work location, hiring, promoting, scheduling, assigning 
ani terminating employees. The Company shall not contract 
with outside contractors for the furnishing of labor to be em- 


ployed in the Albany, Oregon plants except for: new construc - 
tion, installation of new equipment, and maintenance work of 
such a nature as to preclude the use of present employees 

for reasons such as emergencies, insufficient skills or experi- 


ence, and/or insufficient tools or equipment. Wu | 


KREM Broadcasting Company, Spokane, Washington and International 
Brotherhood of Electrical Workers Collective Bargaining Agree- 
ment entered into on May 22, 1967 for term March 1, 1967 to 
March 1, 1970: 


"Section 6. It is understood that both parties have had the 
opportunity of negotiating changes in this Agreement, therefore, 
it is understood and agreed that either party waives the right 
to require the other to bargain concerning any subject matter 
covered by this Agreement or on which either party could have 
raised during the negotiations of this Agreement. The Em- 
ployer agrees to meet and confer with representatives of the 
Union on any and all matters relating to the interpretation or 
application of any provision of this Agreement. It is agreed 
that changes in the Agreement can be made at any time by 
mutual consent. Any employee acting in the official capacity 
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as a representative of the Union may confer with the Employer 


during regular working hours, without loss of time or pay. 


"Section 8. The Management of the business and the direction 
of the work force, including the right to plan, direct and con- 
trol plant operations and maintain order; the right to hire; the 
right to schedule and assign work to employees, except as 
otherwise expressly provided in this Agreement; the right to 
promote and demote; the right to determine the means, methods, 
processes and schedules of production; the right to determine 
the products to be manufactured or services to be performed; 
the right to determine whether to make or buy; the right to 
determine the location of plants and the continuance of any 
departments; the right to establish production standards in 
order to maintain the efficiency of the employees are rights 
belonging to the Company and are not subject to the grievance 
procedure set forth in this Agreement. " 


Radio Stations KOIN, KPOJ, KGW, KXL, Portland, Oregon and 
American Federation of Television and Radio Artists, agree- 
ment July 1, 1965 to July 1, 1968: 


"Article XXI. Management Rights: It is recognized that the 
primary purpose of this agreement is to set forth the minimum 
terms and conditions of employment by the employer party 
ereto. Management reserves all rights to conduct all of its 
business in all particulars except as those rights may be ex- 
pressly and specifically modified by any article of this agree- 


ment." 


Television Stations KGW-TV and King Broadcasting Company and 
American Federation of Television and Radio Artists labor 


pgreement January 1, 1967 through December 31, 1969: 
i 
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"Article XIV. Management Rights: It is recognized that the 
primary purpose of this Agreement is to set forth the minimum 
terms and conditions of employment by the employer party 
hereto. Management reserves all rights to conduct all of its 
business in all particulars except as those rights may be ex- 


pressly and specifically modified by any article of this Agreement. RY 


Fisher Broadcasting Company, Portland, Oregon and National Associa- 
tion of Broadcase Employees & Technicians, AFL- cio for term 
February 1, 1963 to October 1, 1964: 


"Article II, Management Functions: Section 1. The es re- 
cognizes the undisputed rights of management, and except as 
expressly and clearly limited by the terms of this Agreement, 
the Company retains the sole and exclusive right to operate 
and manage the Company and to direct the working force. 


"Section 2. Nothing in this Agreement shall be construed to 
obligate the Company to employ employees when there is no 


work to be performed nor to employ more employees than needed 


for the operation. " 


KING Broadcasting Company, Seattle, Washington and International 
Brotherhood of Electrical Workers, Local Union No. 77 labor 
agreement agreed upon December 21, 1964 for term through 
May 31, 1967: 


"Management Functions: The Management of the business and 
the direction of the work force; including the right to plan, 
direct and control plant operations and maintain order; the right 
to hire: the right to schedule and assign work to employees, 
except as otherwise expressly provided in this Agreement; the 
right to promote and demote; the right to determine the means, 
methods, processes and schedules of production; the right to 
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4 
determine the products to be manufactured or services to be 
performed; the right to determine whether to make or buy; 
the right to determine the location of plants and the continuance 
of any departments; the right to establish production standards 
in order to maintain the efficiency of the employees are rights 
helonging to the Company and are not subject to the grievance 
procedure set forth in this Agreement. " 


Blectr)nic Specialty Company, Portland, Oregon and Willamette 
Lodge No. 63, International Association of Machinists and 
serospace Workers, AFL- CIO, for term May 1, 1966 to April 
0, 1969: 


"Management, Section 1: The right to hire, promote, discharge 
for just cause, maintain efficiency, determine type of products 
to be manufactured, the schedule of production, the location of 


plants, the methods, processes and means of manufacturing 


pre examples of management's prerogatives. However, it is 


‘understood that the Company retains its rights to manage and 
operate the business except as may be limited by an express 


provision of this Agreement. " 


Initial proposal of United Steel Workers Union to Simonds Saw and 
Steel Company following Union certification: 


‘Article XV, Management: The management of the plant and 
the direction of the working forces and the operations of the 

{ plant, including hiring, promoting, and rehiring of employees, 
the suspending, discharging or otherwise disciplining of em- 
ployees, the laying off and calling to work of employees in 
connection with any reduction or increase in the working 
forces, the schedule of work and the control and regulation 
of the use of all equipment and other property of the Company, 
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ae the exclusive functions of the management; provided, 
however, that in the exercise of such functions, the manage- 
ment shall not violate any of the provisions of this Agreement 
and shall not discriminate against any employee because of his 


$embership in or lawful activity on behalf of the Union." 


Mr. Liubersky would also direct attention to the book entitled Union 


Contract Clauses, (Published by Commerce Clearing House, 
Inc., 1954) pages 617 through 624 specifically setting forth 
Management Rights Clauses. These pages are photocopied 
and attached. 


Mr. Lubersky would also direct attention to the Bureau of National 
Affairs, Inc., service entitled Collective Bargaining Negotia- 
tions and Contracts section entitled "Management Rights (Sec- 
tion 65.11 through 65.18). These pages are photocopied and 
attached. 


Mr. Lubersky would also direct attention to the booklet entitled 
‘Protecting Management Rights under a Union Contract , "File 
25, Research Institute of America, Inc., Copyright 1963. Only 
one copy is available and it is attached to the oneaes of this 


+ stipulation. 
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STIPULATION NO. 8 


It is stipulated and agreed that immediately prior to the com- 
mencement of the strike at the Long Lake Lumber Company, the 
Company employed 178 production and maintenance employees 
(111 th: Long Lake and 67 in Spokane Pine Products Co.). Com- 
mencing with July, 1967 the employment of production and maintenance 


employees has been as follows: 
1967 Long Lake Lumber Spokane Pine Products Total 


July 33 30 63 
poet 41 33 14 
September 54 31 85 
October 59 28 87 
November 58 32 90 


December 62 32 94 


1968 


Janyary 17 34 


February 87 34 
March 87 34 
April 90 36 


May 90 37 127 
Dated at Spokane, Washington this 26th day of June, 1968. 


/s/ Robert F. Stange: 
Counsel for the General Counsel 


/s/ 


Counsel for the Union 


/s/ 


Counsel for the Employer 


Ren 
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LAW OFFICE OF 
A, C. ROLL 


318 PACIFIC BUILDING 
ROSEBURG, OREGON 97470 


i September 30, 1968 


E. Don Wilson, Esq. 

Trial Examiner 

National Labor Relations Board 
Trial Examiners Division 

450 Golden Gate Avenue 

New Federal Building 

Box 36006 

San Francisco, California 94102 


Re: Long Lake Lumber Co. 
Case No. 19-CA-3840 
Stipulation No. 9 


® 
¢ 
Deat Mr. Wilson: 


Enclosed are 3 copies of Stipulation No. 9 which all parties request 
be feceived in evidence. 


Thank you very much. 


Respectfully, 
4 


/sP A, &. ROLL 
ACR/blh 
Encl. 3 


ee: George J. Tichy, Esq. 
Robert F. Stange, Esq. 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


In the Matter of 
LONG LAKE LUMBER COMPANY, 
Respondent Employer, 


Case No. 19-CA-3840 
Stipulation No. 9 


and 


INTERNATIONAL WOODWORKERS OF 
AMERICA, AFL-CIO, LOCAL 3-10, 


wes we ee ewe  ~ 


Union. 


The undersigned counsel stipulate to the following: 


1. The Long Lake Lumber Company is a lumber manufacturer 
located in Spokane, Washington. Within it is a wholly owned sub- 
sidiary known as the Spokane Pine Products Company which is pri- 
marily engaged in the manufacture of certain millwork made out of 
pine lumber. The two firms are located on the same physical 
premises. 

2. Local 3-10 and its predecessor numbered Local Unions 
of the International Woodworkers of America (AFL-CIO) became the 
collective bargaining agent for all production and maintenance em- 
ployees as outlined in Article I of the Working Agreement commenc- 
ing in about 1938. (Last Working Agreement is Joint Exhibit 1) 

3. From time to time since 1938 the Local Union and the 
Employer have entered into a series of labor contracts known as 
Working Agreements. While strikes were not a usual procedure 
to concluding contract negotiations, strikes were involved in con- 
cluding negotiations in 1947 and 1952. These strikes were in dura- 


» 
tionffrom over two weeks to over sixteen weeks. 
s 


€ 
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4. From time to time since 1938 the parties added pro- 


visions to their agreements which originated with either party, 
Examples include paid holidays originally sought and obtained by the 
Union in negotiations in 1950 and improved in 1952; and, vacation 
clause improvements in 1952, 1956 and 1960; or the revision found 
in paragraph A of Seniority which was sought and obtained by the 
gore in negotiations in 1948 or modifications in the Termination 


and Revision Article sought and obtained by the Employer in pees 
graphs B., C., and D. in 1959. : 

5. Bargaining is and has been conducted by a negotiating com- 
mittee representing each of the parties. The authority of both bar- 
gaining committees is mutually understood to extend to the ability of 
each committee to make an effective recommendation to their princi- 
pals for the solution of the issues between them. ! 

6. R. David Brown has been actively involved, directly and 
indirectly, in the negotiations and handling of grievances at the 
Long Lake Lumber Company since 1952. Charles Dehner, Secretary 
and a Director of the corporation, has been actively involved, directly 
and indirectly, in the negotiations and handling of grievances at the 
Long*Lake Lumber Company since about 1956, and he was present 
at the June 20, 1968 negotiations referred to in Stipulation Number 
One. George J. Tichy has been the Company's labor relations 
attorney since about 1946 and has been one of the Company spokes- 
men in bargaining and grievance sessions from time to time since 
that date. Theodore F. Allison has assisted the Company in its 
negotiations and grievance sessions, frequently acting as one of the 
spokesmen since about 1952. 

7. Stipulation No. 1 at page 15, at the end of the second 
line the word "term" should be changed to read "terms." 

* 8. Stipulation No. 1 at page 17, at line 8 the word "tive" 
should be changed to read "give." : 
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9. Stipulation No. 1 at page 27, item 34, first word "fore- 
goint" should be changed to read "foregoing. " 


10. Stipulation No. 2 at page 2, at line 10 which ends a 
paragreph, the last word "employers" should be changed to read 
"employer. wu 


if Stipulation No. 6, first line of first page, the word 
“witnegs" should be changed to read "witnesses. Mu 

12. Stipulation No. 8 should be amended by adding the follow- 
ing serttence prior to the last sentence which begins with the word 
"Com hencing™: "During the period July 18, 1966 to December 1, 
1967 the Company revised its production lines, remodeled and re- 
moved machinery, resulting in the elimination of approximately 22 
jobs, which existed at the time the strike commenced in July, 1966." 

18. It is stipulated and agreed that this Stipulation becomes 
a part-of the record of this case. 

Dated this 25th day of September, 1968. 


/s/ Robert F. Stange 
Counsel for the General Counsel 


/s/ A. C. Roll 
Counsel for the Union 


/s/ George J. Tichy 
Counsel for the Employer 
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JOINT EXHIBIT NO. 1 


[EXCERPTS] 


LONG LAKE LUMBER COMPANY Local Union No. 3-10. 
IWA-AFL-CIO 


WORKING AGREEMENT 
THIS AGREEMENT is made and entered into this 12th day of 
December, 1963, between the LONG LAKE LUMBER COM- | 
PANY, Spokane, Washington, hereinafter known as the "Com- 
pany" and the Local Union No. 3-10, INTERNATIONAL wooD- 
WORKERS OF AMERICA, affiliated with the AFL-CIO, herein- 
after known as the "Union." 


ARTICLE I | 
- UNION RECOGNITION: The Company recognizes the Union 


the sole collective bargaining agency for its production and 
maintenance employees working in its lumber manufacturing 
plant, and the Spokane Pine Products Company, located at | 
Spokane, Washington, except and excluding all office and eS 
cal employees and plant guards, and professional and super- 
visory employees as defined by the Labor Management Rela- 
tions Act of 1947. | 
ARTICLE 2 | 
SHOP COMMITTEE AND GRIEVANCE PROCEDURE: The Union 
shall elect a Committee of three (3) employees from the opera- 

tion. This Committee shall be known as the Shop Committee. 
The Company shall deal with the Shop Committee as the repre- 


sentatives of the Union and the employees. The Shop Committee 
shall have the right to call in representatives of the Local, 
Regional Council of the International Woodworkers of America. 
The Union will give the Company, in writing, a list of the Shop 
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Committee as well as any changes made in that Committee dur- 
ing the term of this contract. 

It is the intent of this Article that all disputes, grievances, or 
complaints arising under or out of this Agreement shall be 
settled amicably without strikes, lockout, or other stoppage of 
work. All such disputes, grievances, or complaints, will, if 
possible, be settled by negotiation between the employer and the 
Shop Committee. No strike shall be called by the Union, and no 
lockout announced by the Company until all of the procedure set 
forth herein for handling disputes is followed. Before any strike 
or lockout shall become effective, a Conciliator of the Federal 
Mediation and Conciliation Service shall be called in to try to 
effect a settlement. All disputes, grievances, or complaints 
must be submitted in writing to the Company within seven (7) 
calendar days of the occurrence giving rise to the grievance 
before it will be entitled to any consideration and will be handled 
as follows: 

1. Employee or employees involved and Shop Steward or Com- 
misteeman shall within three (3) working days from the date of 
the: dispute, grievance or complaint meet with the foreman. If 
nol settled at this meeting, then 

2. ‘The Shop Committee shall meet with the Superintendent with- 
in one (1) additional working day and attempt to arrive at a satis- 


matory settlement. If not settled, then 


3. The Shop Committee shall meet with the General Manager 
or his representatives within one (1) additional working day and 
atfempt to arrive at a satisfactory settlement. 

At no time shall Union employees be required to act as strike 
breakers but Union employees, whose work is required for pro- 
tection of property and equipment during any shutdown, shall 
stay on the job. 
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ARTICLE 3 
HOURS OF LABOR: A. The workweek for production employees 
shall consist of five (5) eight (8) hour days, Monday through Fri- 
day, both inclusive, except for those employees in the classifi- 
cations or department set forth in Paragraph B. All work per- 
formed in excess of eight (8) hours per day or forty (40) hours 
per week as well as all work performed on the holidays set forth 
in this Agreement and all work performed by an employee on his 
sixth day worked in his workweek shall be paid at the rate of 
time and one-half. | 
B. The following classifications, departments, and employees 
therein are excepted from the provisions of Paragraph A: Power- 
house employees, with the understanding that work by such em- 
ployees on Saturday or Sunday shall be at straight time, provided 
said employee is given other consecutive days off in lieu of | 
Saturday and Sunday and provided total hours working during 
his workweek do not exceed eight (8) hours per day and forty 
(40) hours per week. 


C. In computing the sixth day worked, full or partial days of 
absence on the part of any employee shall be counted as full 
days work, provided the absence from work was due to one or 


more of the following reasons: 


1. Laid off by Company 


2. Plant shutdown 
3. Holidays not worked | 
Time lost from work on the part of any employee for any reasons 
other than those set out above shall not be counted as time aa 
for overtime purposes. | 
D. Two overtime rates shall not be paid for the same hours of 


work. 
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E. The Company may expect from time to time to operate any 
or all departments in excess of five (5) days or forty (40) hours 
per week in which event employees will be expected to report 
for work when so advised. Pay will be in accordance with the 
provisions of the above clause. A reasonable excuse upon proper 
prior notice to the Department Foreman will permit a valid ab- 
sence after forty-eight (48) hours" notice has been given the 
employees. (Wednesday before quitting time.) 

ARTICLE 4 
HOLIDAYS: A. The following holidays shall be observed: New 
Year's Eve. after 5:00 P.M. and New Year's Day, Memorial 
Day. Independence Day, Labor Day, Thanksgiving Day, Christ- 
mas Eve after 5:00 P.M., and Christmas Day. 
B. The last regularly scheduled shift shall be completed at 
straight time even though part of the hours are in the calendar 
holiday. The next shift is the holiday shift subject to the time 
and one-half rate, provided for in the Article Hours of Labor" 
and/or the straight time holiday pay as provided in following 
paragraphs. 
C. New Year's Day, Memorial Day, Independence Day, Labor 
Day, Thanksgiving Day and Christmas Day shall be recognized 
as “paid” holidays for qualified employees. If the holiday falls 
on Sunday, the following Monday shall be recognized as the 
holiday. In the event that any of the recognized "paid" holidays 
occur on a Saturday, that holiday shall be recognized as a "paid" 
holiday for employees otherwise qualified. Holiday pay shall 
be computed at the qualified employee's regular job straight 
time hourly rate of pay for his regular work schedule. Pay for 
qualified piece workers shall be computed on the worker's aver- 
age hourly straight time earnings taken over the ninety (90) 


day period immediately preceding the holiday. 
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D. A qualified employee for holiday pay is one who has een on 
the payroll thirty-one (31) workdays immediately preceding 1 the 
"paid" holiday; who has worked a minimum of thirty-two (32) 
hours in the calendar month in which the "paid" holiday occurs; 
and, who works his last regularly scheduled work shift before 
and his first regularly scheduled work shift after the "pai m 


holiday. However, an employee who has been on the payroll 31 


workdays immediately prior to the paid holiday and who is alb- 
sent from work because of an industrial accident for which he is 
receiving workmen's compensation shall be qualified for holiday 
pay for the paid holidays which occur during the first six 6) 
months of absence following the date of the accident causing such 
absence. Furthermore, an employee who has been on the payroll 
31 workdays immediately prior to the paid holiday and whose 
absence from work is caused from a legitimate non-occupational 
injury or illness authenticated by written medical evidence pre- 
sented upon his return to work shall be qualified for holiday pay 
for the paid holidays which occur during the first thirty (30) 
calendar days immediately following the date of the accident or 
beginning date of the illness causing such absence, provided the 


written medical evidence authenticating the non- occupational 
injury or illness is presented physically to the Company within 
two (2) full workdays after the employee returns to work. Fail- 
ure to present this written evidence to the Company within the 
time provided for shall void the requirement to pay holiday | pay 
with respect to the holiday or holidays otherwise involved. 

E. If an employee is qualified for straight time holiday pay aaa 
works on the "paid" holiday, he shall receive his holiday pay in 
addition ta.bis pay for his hours worked at time and one-half 
rate as provided for the "Hours of Labor" Article. 
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ARTICLE 5 
CALL TIME: A. No lost time during any workday may be de- 
ducted from or made up by employees. When an employee is 
dismissed in case of a major breakdown for the balance of the 
day, time may be deducted. 
Employees called to their jobs, but not put to work, through no 
fault of their own, shall receive two (2) hours pay, unless noti- 
fied prior to reporting that their services are not required. The 
two (2) hour minimum pay clause shall not be taken advantage of 
by the Company to work employees two hours only and then dis- 
miss them. 
B.* Men off work because of illness or other causes should keep 
in touch with the Company and, except in unusual circumstances, 
shall call in to the Company on the day or evening before they 
return to work to avoid confusion and to avoid having two men 
report for work on the same job. 
ARTICLE 6 
CLASSIFICATION OF EMPLOYEES: If work of a higher classi- 
fication is required of any employee, he shall receive the wage 
of the position to which he has been assigned for as long a time 
as he occupies that position. In the event that he relieves tem- 
porarily an employee in a higher classification, he shall receive 
the wage of the higher classification for the time he occupies that 
position. No employee shall be subject to censure when assigned 
igher classification for which he has not’been properly 
tained. If any employee is temporarily assigned to a position 


paying a lower wage than he has been receiving, no reduction 


in wage shall be made; but if an employee's services are no 
ibnger required in his class of work, the employer may, with 
the employee's consent, instead of laying him off, transfer him 
to another position vacant and fix the wage according to the 
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position. If the former position is renewed the man shall be 
autohaatically returned to his former position. | 
ThisgArticle shall not apply when an employee is placed on a 
job for training purposes when the time involved is less than 
four (4) hours per day. 
ARTICLE 7 
— OF ABSENCE: Any employee being elected to permanent 
office or as a delegate to any Union activity necessitating tem- 
porary absence shall be granted such leave of absence and shall 
at the end of the term in the first instance, or at the end of their 
mission in the second instance, be guaranteed re- -employment 
at their former standing at the then-current wage. The fore- 
goin. shall not require the Company to grant a leave of absence 
beyond a period of two (2) years. Upon written application from 
the Union, the Company shall give an employee a leave of ab- 
sence without pay for a period of thirty (30) days, and may from 
timé to time grant extensions and any employee absent pursuant 
to any such leave of absence shall retain all rights of seniority 
andyall other rights and privileges as an employee of the Com- 


pany, provided he does not accept employment elsewhere. | 


The Company shall not be required to give more than three (3) 
such leaves concurrently in any one department and not more 
thap: five (5) in the plant, and may withhold a leave of absence 
for no more than 15 days if it will hamper operations. | 


ARTICLE 8 , 
SENIORITY: A. Subject to the provisions hereinafter set forth 
in this Article, department seniority shall prevail. Senfority 
shall not commence for an employee until he has been on the 
payroll for thirty (30) working days, which time will be considered 


as a probationary period but seniority shall date from the first 


day of last employment. Seniority shall stop by discharge or by 
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volyntary quitting. In cases of vacancies or new jobs or during 
cases of major curtailment or shutdown, seniority shall apply 
so that older employees will be given preference, providing 
thefemployee is qualified in the judgment of the foreman and 
theefficiency of the operation is not materially reduced, subject 
to the grievance procedure as set forth in Article 2. 
B. In the event that work becomes slack and it is necessary to 
reduce forces, employees will be laid off in the inverse order 
in which they were hired. When rehiring occurs, those employ- 
ees laid off last shall be placed first. 
C. The Company agrees to give preference to its own employees 
pefore taking on any new help and this will apply to any and all 
departments incident to the Company operations. 
D. The Company will post notice of open position in advance, 
except when employees quit without notice or are discharged. 
E. Departments, mutually agreed upon under which employees 
shall be classified for purposes of seniority are as follows: 
1. Sawmill (including slip man and green 
chain) 
2. Pond 
3. Planer and Shipping (planer shed 
and moulding) 
_ Yard (stock, shed in yard-dry and 
green pilers, tractors, stackers and 
carriers) 
. Spokane Pine Products 
ARTICLE 9 
WAGE RATES: Section 1. In the operations of the SPOKANE 
PINE PRODUCTS COMPANY there shall be a beginner's wage 


scale of five (5¢) cents below minimum base scale for employees 
less than twenty-one (21) years old. At no time shall the number 
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of er§ployees so classified exceed 10% of the total number of 
oe and Production employees. Beginners who qualify 
for highly skilled jobs shall draw the scale for such positions. 
Section 2. The schedule of wage rates is attached to this con- 
tract, 
ARTICLE 10 
UNION SECURITY: The Company reserves the right to me 
all new employees but agrees to give consideration to members 
of the Union who are qualified. After a thirty (30) day proba- 
tionary period, every new employee shall be required tojoin 
the Union. The Company further agrees that every employee 
who has made application to become a member of the Union, 
or who later makes such application, shall, as a condition of 


employment, maintain his membership in good standing by pay- 
me is periodic dues. In the event the Union wishes to request 


the 
cle, the Union agrees to submit its request in writing to the 


ompany to discharge any employee by reason of this Arti- 


Company setting forth the name of the employee and the specific 
reagon or reasons for requesting discharge. | 


Nothing herein shall be construed to mean that Company em- 
ployees, as of April 1, 1952, who have not made application 

to join the Union, shall be required to do so as a condition of 
employment. : 


ARTICLE 11 
NIGHT SHIFT DIFFERENTIAL: A. The Company shall pay a 
night shift differential of six (6¢) cents per hour. 
B. The night shift differential shall not be paid to ee en 
employees when the plant is operating a single shift. If the plant 
or a unit operates a second or third production shift, the night 
shift differential wage shall be paid to all workers on the second 


andsthird production shift. | 
bt] 
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C. When said hours of employment constitute overtime hours 
under the terms of either contracts or applicable statutory pro- 
visions, employees shall be paid for such hours as provided by 
said contracts or statutes. Computing payment for such over- 
time employment, computations shall be based upon the regu- 
lar rate of pay of the employees involved, including the night 
shift differential, as provided above. 

ARTICLE 12 
VACATION CLAUSE: A. The Company agrees to give one week 
of vacation with five (5) days pay to all employees who have 
worked 1200 hours or more during the year ending May Ist, but 
in order to qualify for vacation rights, the employee must be on 
the payroll on May 1. To émployees who have worked less than 
1200 hours but who have worked 920 hours or more during the 
year ending on May 1, and who are on the payroll or who are 
available for employment on said date, the Company agrees to 
give four (4) days vacation with pay. To employees who have 
worked less than 920 hours but more than 640 hours or more 
during the year ending on May 1st, and who are on the payroll 
or who are available for employment on said date, the Company 
agrees to give three (3) days vacation with pay. 
B. Vacation pay shall be computed by first determining the 
number of whole'days paid vacation to which such employee 
is entitled multiplied by eight (8) times his average straight 
time hourly earnings for the payroll period immediately pre- 
ceding May ist, for hourly employees. For piece workers the 
vacation pay shall be computed by first determining the number 
of whole days paid vacation to which such employee is entitled 


to multiplied by eight (8) times his average straight time hourly 


earnings for the vacation base year ending on May 1. 
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C. Employees after three (3) years continuous service or more 


prior to any May 1, and who are on the payroll or available for 
employment on that date, shall receive double vacation with 
vacation pay allowance as set forth in Paragraph B above. | 

D. Employees after ten (10) years or more continuous employ- 
ment with the Company prior to any May ist shall be entitled 
to triple the vacation time off and pay set forth in Paragraph A 
for the vacation year. | 


E. Time for taking vacation shall be determined as follows: 


1. The Company may close the plant, any 
department, or any shift simultaneously 
or at different times between April 15th 
and December 1st of the same calendar 
year, or 

. By staggering the vacation week on an 
individual basis with due consideration 
to the wishes of both the Company and 


the employee, provided, however, that 
the employee shall be entitled to demand 
his week of vacation prior to December 
1st of the calendar year in which the va- 
cation is earned. The time for taking a 
vacation if pursuant to #1 above, will be 
determined by the Company and the Local 
Union. 

The third week of vacation shall be taken 
at such time during the vacation base 


’ year as is determined by the Company. 
F. Employees entitled to additional vacation set forth in "C," 
above, shall be paid in lieu of taking vacation time on the second 


payroll in December of each year, provided the employee does 
e 
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i 
not give written notice to the Company on or before December 


15th of a desire to take the vacation time off between December 
1st and the following May Ist. 

G. Any permanent employee who is drafted or enlists in the 
Arnied Forces of the United States of America or who is severed 
from employment through no fault of his own and who has not 
earyed a full week's vacation during the current vacation base 
year shall receive partial vacation pay on the basis of one hours' 
pay#for each thirty (30) hours worked during that vacation base 
year, to be paid with the employee's final pay check. 

H. {ime lost as a result of an industrial accident which occurs 
white in the employ of the Company and for which the employee 
recbkives compensation from the appropriate State agency, shall, 
for\vacation purposes, be counted as time worked for the time 
lost during the period of temporary disability, but limited to the 
normal work schedule which the employee would otherwise have 
wotked. 


* 
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. JOINT EXHIBIT NO. 2 
e 


*** [LONG LAKE LUMBER COMPANY LETTERHEAD] 


March 28, 1966 


Local Union No. 3-10 
Inte#national Woodworkers of America (AFL-CIO) 
P. O. Box 704 
Coetr d'Alene, Idaho 
: Att: Mr. William C. Hoop, President 


Gentlemen: | 


This is to notify you of the desire of the Company to terminate 
its present collective bargaining agreement with Local No. 3-10 
looking forward to a new agreement. 


This notice is in compliance with Section 8(d) of the Labor 
Management Relations Act of 1947, as amended, as well as! the 
Termination Clause of our current working agreement. | 

| 
We offer to meet with your official representative at any mutu- 
ally ‘agreeable time, at which time the Company will convey to 
you ghe specific changes desired. We await your suggestion for 
a meeting on this subject. 

Yours very truly, 2 

LONG LAKE LUMBER COMPANY 


/s/ W. J. Burns 
W. J. Burns 
j Vice-President & General ! er 


WJB/mn 


cc/Timber Products Mfrs. Assn. | 
| 
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JOINT EXHIBIT NO. 3 


March 31, 1966 


Long Lake Lumber Company 
E. 2302 Mallon, Spokane, Wash. 


Dear Sirs: 


Local Union No. 3-10, International Woodworkers of America, 
hereby notifies you in accordance with the terms of the work- 
ing agreement which exists between this Local Union and your 
Company, this Local Union desires revisions and amendments 
in the working agreement as follows: 


1. WAGES. 
General Wage increase sixty cents (60¢) per hour. 
2. VACATIONS. 


(a) Fourth (4th) week of vacation after ten (10) 
years. 


(b) Standardize vacation qualifications in all 
contracts. 


(c) All contracts be amended to provide for those 
employees entitled to three (3) weeks of 
vacation with pay; the vacations shall be three 
(3) consecutive weeks of twenty-one (21) con- . 
secutive days unless otherwise agreed to by 
the Union and the Employer. 


3. PAID HOLIDAYS. 
Two (2) additional paid holidays. 
4. PENSIONS. 


Establish Pension Plan 

An additional ten cents (10¢) per compensable hour 
Employer contribution or the equivalent in pension 
benefits in those pension plans where a per hour 
contribution is not specified. 


5. SEVERANCE PAY. 
Details to be formulated during negotiations. 
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CONTRACTORS AND SUBCONTRACTORS. 


All contracts shall provide -- The Employer 
agrees for the life of this agreement, he will not 
contract or subcontract any work which is nor-| 
mally done by, or expected to be done by, the em- 
ployees covered by this agreement. 

| 


7. SHIFT DIFFERENTIAL. | 
Shift differentials be increased to provide ten 


cents (10¢) per hour differential for second (2nd) 
shift and fifteen cents (15¢) per hour differential 


for third (3rd) shift. 


CLASSIFICATION ADJUSTMENTS. 


All working agreements be amended where neces- 
sary to provide for wage classification adjust- | 
ments any time during the life of the working 
agreement. 


CALL TIME. 


All Call Time provisions be amended to remove 
exceptions to the qualifications. 


10. HEALTH AND WELFARE. 


Establish a single, fully Employer paid, jointly 
administered Trust. Each Employer to pay twenty 
dollars ($20.00) per month per each employee in 
the bargaining unit who works forty (40) hours or- 
more during a month. | 


| 
This Local Union No. 3-10, International Woodworkers of ! 
America, notifies you that the Western States Regional Coun- 
cil No. 3, International Woodworkers of America, has sole au- 
thority to represent it in all negotiations on the proposed | 
amendments and revisions stated above and also on all negoti- 
ations on any amendments or revisions requested by you or 
your representatives. Any departure from this notice must be 
in writing to you over the signature of the Western States Re- 
gional Council No. 3. 


Any proposed settlement reached by you or your representa- 
tives with the Western States Regional Council No. 3 shall be 
subject to ratification or rejection by referendum vote of the 
membership involved, conducted by the Western States Re- 
gional Council No. 3. 
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Any additional revision or amendment which this Local Union 
desires shall not be a subject of negotiations by the above- 
mentioned Council. The Local Union retains the right and 
privilege of meeting with you or your representatives on these 
matters. 


/s/ William C. Hoop 
Local Union No. 3-10 


cc -- Western States Regional 
Council No. 3, International 
Woodworkers of America 


March 31, 1966 


W. Burns 

Personnel Director 

Long Lake Lumber Company 
E. 2302 Mallon 

Spokane Washington 


Dear Sirs: 


Attached are local openings to the contract in existence 
with your company. 


Since those points are not the property of the Regional Coun- 
cil we would appreciate meeting with you at an early date to 
resolve these issues prior to industry wide negotiations. 


We stand ready to meet with you at any mutually agreeable 
date, time and place, and await your suggestion for available 
dates. 


Very truly yours, 


William C. Hoop, Pres. 
cc: Reg.Encl. #3. 


T6-A 


Local points Long Lake Lumber Company 


HOURS OF LABOR Article 3 
Paragraph A After the production in line one add the word | 
"maintenance" | 


Article 4 Section D | 
Delete from line two all language after the word holiday to and 
including the word "and" in line three. 


ARTICLE 8 Section (a) Strike all language after the word "pref- 
erence" on line 7 and insert the following. "in the order of their 
seniority in all instances where the efficiency of the operation 
will not thereby be materially reduced." 
ARTICLE 8 D add a new paragraph as follows: 

The employees bidding for such open position shall be givena trial 
period of not to exceed 30 days. In the event the employee fails 
to qualify for said job he shall be returned to his former position 
without prejudice or loss of seniority. | 


ARTICLE 11 Strike Section B in its entirety. 


ARTICLE 13 Place a period after the word "company" on line 
three paragraph 1 and strike the balance. 


ARTICLE 15 Section C strike the last sentence. 


Add a new Article VOLUNTARY CHECK OFF 
The employer agrees to deduct from the pay of each employee 
who authorizes such deduction initiation fees, monthly dues, and 
to remit such deductions to the Local Union once a month, to- 
gether with a list of the employees showing the amount deducted 
from the pay of each. The Financial Secretary of the Union shall 
inform the Employer in writing of these charges to be deducted 
and any change which may be authorized from time to time. 
Check off authorization: | 
I hereby authorize the Employer to deduct from my pay the 
amount of initiation fees and monthly dues, as specified by the 
Financial Secretary of the Local Union, to be remitted to the 
Local Union each month/ 
I agree that this assignment of wages shall be irrevocable for a 
period of one (1) year from its date or until the expiration of the 
contract (whichever occurs first), and that it will be automatically 
renewed and irrevocable for an additional year from each of its 

| 
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anniversaries or each anniversary date of the contract (which- - 
ever occurs first), unless I submit a written revocation by 
registered mail to the Employer within the ten (10) days pro- 
ceeding the anniversary date of this authorization or the expira- 
tion date of the contract (whichever occurs first). 


Date Signature 


New Article SUPERVISORY EMPLOYEES 


(a) No production work shall be performed by any supervisory 
employee of the company while any employee covered in 
the bargaining unit is on lay-off status, except as provided 
in Section (b). 


Section (b) Supervisory employees may perform produc- 
tion work to fill in for absentee employees who did not notify 
the company in sufficient time to secure a replacement, 
such employment shall not exceed one regular (8 hour) 

shift. 


17 
JOINT EXHIBIT NO. 4 
[LONG LAKE LUMBER COMPANY LETTERHEAD] 
General Offices 


2302 EAST MALLON 
SPOKANE, WASHINGTON 


May 5, 1966 


COMPANY PROPOSALS 


ee eK 


Article 8 - Paragraph D 
An applicant bidding on a job will not be given consideration if 
in the opinion of his foreman he has no qualifications whatever 
or it is apparent there is very little likelihood of his handling 
the job. Bids will be posted for three days. 


Article 13 - Safety Clause | 
Eliminate - "And the fifth member shall be the Safety Engineer 
of the Inland Empire Safety Council." | 


The new agreement will supersede all agreements heretofore 
existing at any time between the parties hereto. | 


Shop Committee and Grievance Procedure | 
After seven calendar days - change to five calendar days and 
add - must be signed by shop committee and individuals in- 
volved, if any. 


Layoff for lack of work for a period of more than one year shall 
terminate an employee's seniority. 


Except to the extent expressly abridged by a specific provision 
of this Agreement, the Company reserves and retains, solely 
and exclusively, all of its Common Law rights to manage the 
business, as such rights existed prior to the execution of this 

or any other previous agreement with the Union or any other 
union. The sole and exclusive rights of management which are 
not abridged by this Agreement, shall include but are not limited 
to its right to determine the existence of non-existence of facts 
which are the basis of a management decision to determine prices 
of products, volume of production and methods of financing, to 
drop a product line, to sell or lease the business, or any part 
thereof, free of the liabilities of this Agreement, to establish 
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JOINT EXHIBIT NO. 4 (cont'd) 


or continue policies, practices and procedures for the conduct 
of the business and, from time to time, to change or abolish 
such policies, practices, or procedures; the right to determine 
and from time to time redetermine, the number, location, re- 
location and types of its operations, and the methods, processes, 
and materials to be employed; to discontinue processes or 
operations or to discontinue their performance by employees 

of the Company; to determine the number of hours per day or 
per week operations shall be carried on; to select and to de- 
termine the number and types of employees required; to assign 
work to such employees in accordance with the requirements 
determined by management; to establish and change work sched- 
ules and assignments; to transfer, promote, or demote employees, 
or to lay off, terminate, or otherwise relieve employees from 
duty for lack of work or other legitimate reasons, to determine 
the fact of lack of work, to make and enforce reasonable rules 
for the maintenance of discipline; to suspend, discharge, or 
otherwise discipline employees for cause and otherwise to take 
such measures as management may determine to be necessary 
for the orderly, efficient and profitable operation of its business - 
all to the best regard of its employees and the welfare of the 
operation. 


2rd Week Vacation 
The employer shall determine when the third week of vacation 
Ce: be taken and may grant pay in lieu thereof. 


Article 8 - "E" Departments mutually agreed upon under which 
employees shall be classified for purpose of seniority are as 
follows. 


. Log Yard 

. Sawmill 

. Drying & Yarding 

. Planer & Shipping 

. General Plant 

. Spokane Pine Products Company 


AL LAsZOR RE! 
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| 

/ The undersigned hereby agree to recommend the following to the parties that 
ch represents in full and complete settlement of all outstanding wage andi contract issues 
at exist between them: | 


* l. Effective the first day of the payroll period in which the parties accept this 
ecommendation, the Company agrees to grant a general wage increase tojall of the employees 
ming under the collective bargaining unit of Sixteen (16¢) cents per hour. 


Effective the first day of the payroll period in which the parties accept this 
i he night shift differential from six (6¢) cent¢ 


3. 
ecommendation, 
justment)fund¥ equ 
it employees that would normally be o this fund the 
‘ indivi i lassifications. The Union 
an fifteen (15) 


rrect and accepted. 


” 


| 
4. Anew Article shall be inserted in the Working Agreement in the position 
ahead of the Termination Article which shall be entitled "Management| Rights." That 
i¢le shall read as follows: "Except to the extent expressly abridged by a specific pro- 
sion of this Agreement, the Company reserves and retains, solely and exclusively, all 
its Common Law or any other rights to manage the business, as such rights existed prior 
the execution of this or any other previous agreement with this Union or any other Union." 
| 
5. The parties recognize that the word "production" in Article 3, Hours of 
hbor, applies only*to "production '' employees in the strict sense and has no application 
maintenance and repair employees or other non-production employees.) The parties 
rther recognize fe paragraph B of that Article provides for exceptions’ to the work week 


ant 


& work day of profluction employees which is set out in paragraph A. | 
v 6. Article 13, Safety, will be revised by deleting "and the fifth (5th) member 
pll be the Safety Engineer of the Inland Empire Safety Council." In addition, the number 
the Committee shall be changed to four (4). | 
| 

| 7. Except as herein provided, the Working Agreement made and entered into 

the 12th day of December, 1963 is continued in full force and effect to and including the 
me day of the same month in 1967 as that day and month is is 1966 when this Recommenda- 
m'is accepted and signed by both parties. Paragraph C of the Termination and Revision 
ause would be revised and brought up to date by deleting the second full sentence. A new 
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JOINT EXHIBIT NO. 5 (cont'd) 


4 


Agreement based on the foregoing will be prepared and signed by the parties with the dates 
changed to conform to those here indicated and all wage and contract issues will be closed 
for the period of the Agreement. 2 


The foregoing is agreed by the undersigned to be recommended to the principal 
that they represent on this 6th day of July, 1966 at Spokane, Washington. , 


International Woodworkers of America Long Lake Lumber Company 
(AFL-CIO) Region 3 Negotiating Committee Spokane Pine Products Company 


by by 
Chairman 


Local Union 3-10 
International Woodworkers of America 
(AFL-CIO) 
by 
President and Business Agent 
by 
Chief Shop Steward 
by, 
Shop Steward 
AGREEMENT 
The foregoing Recommendation is hereby accepted with the understanding that | 
the Company will prepare a new, complete Working Agreement incorporating the changes 
made in the Recommendation to be signed by the parties hereto. < 
Agreed upon this day of July, 1966 at Spokane, Washington. 


Local Union 3-10 Long Lake Lumber Company 
International Woodworkers of America Spokane Pine Products Company 


by. 


by 
President and Business Agent 


by 
Chief shop steward 


ee 


ee 
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July 7, 1966 
Ww 7 ; 
——_——_ Baorter 
Ba Pores sé i 
epreseéntatives of the Inter- 


r almost the entire day with r 
with Federal Mediator Jack Ashe presiding. The Union 
s and at a cost to the Com- 


e years, closing all issue 
inted out that while ours 


6 Our Employees: 


‘ We met yesterday fo 
ational Woodworkers of America, 
sisted that any settlement be for thre 
any in the area of 55¢ per hour. The 
B a long established Company; it is not one engaged in pulp an 
ne with nationzl or international connections or operations, so 
that other much larger plants 
We are a lumber and a millwork plant and we don 
Pike Lumber Co. or Brewer 


Company representatives poin' 
d paper manufacture; it is not 


that we do not have the same 
throughout the Pacific 
't want to have happen 
Lumber Mills, 


The Union representatives were told 
e business and we want to have the best for the 


Fir to our crew or to the Union to make offers or settlements 
tally un- 


r unreasonable and we sincerely believe that the three year 55¢ proposal jis to 
ealistic and unreasonable. We do not know what circumstances will be like a year from 


ow, or two years from now or three years from now. Nor does the Union know. We do 
tow that we expect to treat our employees fairly and we can do so best when we know the 
nces that do exist. We only do an injustice to our employees when we promise 


thing that we may not be able to deliver at a later date. 


With this in mind, we have proposed a one year contract to be! effective for one 
ear from the date agreed upon. The Union seems to believe that June 1 is some kin 
Hered date, but they know, you know and we know that we could not possible reach a settle- 
ent with the Union before June 1 this year because they just didn't want to spend any time 


ith us until they wound up negotiations elsewhere. | 


We also proposed that effective the first day of the payroll period in which it is 
e increase of sixteen (16¢) cents per hour to all employees. 

sed to increase the night shift differential by four (4¢) cents 

ur to ten (10¢) cents per hour. We also proposed that 
er hour multiplied by the number of 
ect to make individual wage 
skilled jobs in order to be sure that there is a reasonable 
and between jobs in other competitive lumber companied 


s be made in our Working Agreement language. 


ent rights clause which does no more than reducé to writing the 
has. We also proposed that the Hours of Labor 
Union has disagreed. 


We also urged that a few change 


We attach to this letter a copy of the proposal as it was written and presented 
5 the Union. The Union representatives (Leonard Palmer of Oregon City, Oregon, near 
Portland, William Hoop of Priest River, Idaho and John Rouse from our igawmill crew) 
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JOINT EXHIBIT NO. 6 (cont'd) 


The Union representatives 
y will put you people on 
We rather imag 


time prior to negotiations. 

must authorize a strike vot 

at the bargaining table. Then later, the Union nego 

face of a real fine offer such as we have here presented to the Union. 


In view of the Union negotiators veiled threat of a strike and the indication that 
there had been an impasse reached, the Company representatives advised them that while 
they would prefer to reach an agreement with the Union, that it was making its best offer 
prior to any action taken by the Union and the offer was to stay on the table. As a matter 
of fact we told them that because of the fact that we had reached an impasse in negotiations 
we were going to seriously consider placing this offer into effect as of July 16, 1966, so 
those who are working on that date would receive the benefit of the 16¢ per hour as well ag 
the extra 4¢ per hour in night shift differential and then we would work out the jobs to get 
extra money from the job classification (bracket adjustment) fund. 1 


We believe this to be a very fair and an exceptionally good proposal to resolve 
our negotiations. We believe it is far more than the real economics of the situation reall’ 
warrants. We hope that the Union negotiators allow you to vote on acceptance or rejectioy 
and that you will accept our offer. We do not believe that a long, long strike will do anyon 
any good. 


We sincerely appreciate your cooperation and interest. 
Yours very truly, 


LONG LAKE LUMBER COMPANY 
SPOKANE PINE PRODUCTS COMP§ 


cc: Jack Ashe, Federal Mediator 
William Hoop, Local 3-10, Business Agent 
Leonard Palmer, IWA, Oregon City 


BEST COPY AVAILABLE 
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JOINT EXHIBIT NO. 6 (cont'd) 


Long Lake Lumber Company 
Spokane Pine Products Company 
Spokane, Washington | 


RECOMMENDATION 


The undersigned hereby agree to recommend the follow- 
ing to the parties that each represents in full and complete | 
settlement of all outstanding wage and contract issues that 
exist between them: 


1. Effective the first day of the payroll period in which 
t this Recommendation, the Company agrees 


per hour. . 


2. Effective the first day of the payroll period in which 
the parties accept this Recommendation the Company agrees 
to increase the night shift differential from six (6¢) cents per 
hour to ten (10¢) cents per hour. : 

3. Effective the first day of the payroll period in which 
the parties accept this Recommendation, the Company agrees 
to establish a job classification adjustment (bracket adjustment) 
fund equal to three (3¢) cents per hour multiplied by the number 
of bargaining unit employees that would normally be on the 
payroll on that date. From this fund the Company will grant 
wage increases on individual jobs and in job classifications - 
The Union will be notified of the adjustment computation and 
distribution no later than fifteen (15) calendar days after this 
Recommendation is agreed upon by both parties. Any objec- 
tions must be submitted to the Company on or before the thir- 
tieth (30th) day after the date both parties accept this recom- 
mendation or such distribution and computation will be deemed 


correct and accepted. ! 


4. Anew Article shall be inserted in the Working Agree- 


ment in the position just ahead of the 
shall be entitled "Management Rights. 
as follows: ‘Except to the extent expr 
cific provision of this Agreement, the 
retains, solely and exclusively, 
other rights to manage the business, 


Termination Article which 
" That Article shall read 
essly abridged by a spe- 
Company reserves and 
all of its Common Law or any 
as such rights existed 
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) JOINT EXHIBIT NO. 6 (cont'd) 
pri 


r to the execution of this or any. other previous agreement 

with this Union or any other Union." 
* 5. The parties recognize that the word "production" in 

cle 3, Hours of Labor, applies only to "production" employees 
in the strict sense and has no application to maintenance and 
repair employees or other non-production employees. The 
parties further recognize that paragraph B of that Article pro- 
vides for exceptions to the work week and work day of production 
employees which is set out in paragraph A. 


6. Article 13, Safety, will be revised by deleting "and the 
fifth (5th) member shall be the Safety Engineer of the Inland 
Empire Safety Council." In addition, the number on the Com- 
mittee shall be changed to four (4). 


7. Except as herein provided, the Working Agreement 
made and entered into on the 12th day of December, 1963 is 
continued in full force and effect to and including the same day 
of the same month in 1967 as that day and month is in 1966 
when this Recommendation is accepted and signed by both par- 
ties. Paragraph C of the Termination and Revision Clause 
would be revised and brought up to date by deleting the se cond 
full sentence. A new Agreement based on the foregoing will 
be,prepared and signed by the parties with the dates changed 
to conform to those here indicated and all wage and contract 
issues will be closed for the period of the Agreement. 


The foregoing is agreed by the undersigned to be recom- 
mended to the principals that they represent on this 6th day of 
July, 1966 at Spokane, Washington. 


t Long Lake Lumber Company 
Spokane Pine Products Company 


by 
, Negotiator 


International Woodworkers of America 
(AFL-CIO) Region 3 Negotiating Committee 


by, 
Chairman 


BEST COPY AVAILABLE 
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JOINT EXHIBIT NO. 6 (cont'd) 


Local Union 3-10 
International Woodworkers of America 
(AFL-CIO) 


by. 
President and Business Agent 


by 
Chief Shop Steward 


by. 
Shop Steward 


AGREEMENT 


The foregoing Recommendation is hereby accepted with 
the understanding that the Company will prepare a new, com- 
plete Working Agreement incorporating the changes made in 
the Recommendation to be signed by the parties hereto. 

Agreed upon this day of July, 1966 at Spokane, © 
Washington. | 
| 
Long Lake Lumber Company 
Spokane Pine Products Company 

| 
t by i 
° General Manager 


Local Union 3-10 
International Woodworkers of America 


by 
President and Business Agent 


by 
Chief Shop Steward 


by 


DE 
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JOINT EXHIBIT NO. 15 
SETTLEMENT AGREEMENT 


The Long Lake Lumber Company and the Negotiating Com- 
mittees of Western States Regional Council No. I and I.W.A. 
Local Union No. 3-10 agree to recommend to their members 


the following in full settlement of all contract issues between 


the parties in 1966 negotiations. 
I. Renewal and Extension 

Contracts in effect May 31, 1966 shall be renewed and 

extended effective June 1, 1966 for a two-year period 

ending May 31, 1968. 

II. Compensation 
A. Wages 
1. A twenty (20) cent per hour general wage 

increase effective the first payroll period 
upon acceptance of the settlement agreement. 
To each employee who returns to work under 
the terms of the strike settlement: A twenty 
dollar ($20.00) one-time stipend. 
Effective June 1, 1967 a twelve and one-half 
(12 1/2) cent per hour general wage increase. 

B. Other Compensation 

1. Bracket Adjustments: Effective October 1, 

1967 three (3) cents per hour multiplied by 
the number of employees in the bargaining 
unit shall be distributed to those skilled and 
semi-skilled classifications as determined 
and agreed upon in local negotiation between 
the Employer and the Local Union. 
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JOINT EXHIBIT NO. 15 (cont'd) 


Management Rights 
Except as specifically limited by express provi- 
sion of this agreement, all rights, power, and | 
authority customarily exercised by management 
in the direction of the work force and the opera- 
tion of the business are retained by the Company. 
Strike Termination and Return to Work | 
The Union agrees to remove its picket lines and ter- 
minate its strike against the company with the ratifi- 
cation of this agreement. The company agrees to 
resume operations. All employees who are on the 
payroll when the strike started who have not quit or 
retired at the time this agreement is signed will be 
notified in writing by the company by certified mati 


return receipt requested within five (5) days after the 
date this agreement is signed, unless the employee 
has already reported his availability for work that the 
strike is over and that if they are to preserve their 
rights for further employment with the company they 
must report in person, by phone, or in writing to the 
company office within ten (10) days within the date the 
letter is sent or such employees as do not so report 
will no longer be considered as employees of the com- 
pany and shall not be entitled to further employment 
with the company. Except with respect to employees 
who have quit or retired it is understood that the com- 
pany will return each employee to his former job. 
However, the seniority provisions of the agreement 
shall apply in all instances. The company will send 
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JOINT EXHIBIT NO, 15 (cont'd) 


the letter herein referred to to the last known address 
it has in its files for the employee involved. It is 
understood and agreed by the parties and their repre- 
sentatives that there shall be no discrimination or 
recrimination against any employee, company official, 
supervisor, or other representative, Union official, 
or other representative or any other person with re- 
gard to any action or conduct that he, they, or the 
company may have done or undertaken throughout the 
period of the strike that is concluded by ratification 


of this agreement. 


Agreed upon and signed this day of , 1967 


at Spokane, Washington, subject to ratification of the Union 
membership involved. 
LONG LAKE LUMBER COMPANY 


LOCAL UNION NO. 3-10 
INTERNATIONAL WOODWORKERS OF 
AMERICA, AFL-CIO 


ys a a ee 


By. 
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JOINT EXHIBIT NO. 16 


Spokane, Washington 
May 3, 1967 


Mr. Leonard Palmer, Vice President 

Western States Regional Council No. II 
International Woodworkers of America (AFL-CIO) 
19155 S. E. McLoughlin Boulevard 

Portland, Oregon 97222 


Dear Leonard: 


My delay in setting forth the position of the Long Lake 
Lumber Company (which includes in these negotiations its sister 
corporation, Spokane Pine Products Company) is the result of 
you and your colleagues indicating that you fully understood the 
Emptoyer position at the April 14 meeting and that there was no 
hurry in recording it in writing. Most certainly the position 
does not change by being reduced to writing and I, personally, 
had little hope of working out an acceptable compromise in view 
of the rather intransigent position taken by the Union through- 
out these negotiations which seems to stem from the erroneous 
belief that simply because the end product is wood the economic 
situation of all employers whose product is wood is the same. 
Such is not the case and you and your associates must realize 
the differences. | 


| 
The Employer position in this matter is one of utmost 
flexibility keeping in mind that it is engaged in the manufacture 
of lumber and millwork, two considerably depressed items, and 
that it is not engaged in integrated wood products manufacture, 
i.e., including pulp, paper, plywood and the more diversified 


| 

The Employer has indicated that it would be pleased! to 
work out a one or two year agreement, although the strike has 
gone on for so long, over nine months, that perhaps it would 
make mote sense totalk internis of a one year aggrement. The com- 
pany proposal would include 16¢ per hour across the board and 
a wage adjustment fund equal to 3¢ per hour, both of which have 
now been placed into effect by the Employer, our negotiations 
having proved fruitless and an unqualified impasse having oc- 
curred prior to taking that action. The Company proposal 
would also include an increase in the night shift differential of 


product lines. 
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JOINT EXHIBIT NO. 16 (cont'd) 


four (4¢) cents per hour and a new contract provision which 
would spell out the rights and responsibilities of management 
or the employer. You have had at least three drafts of pro- 
posals that the employer has made in an effort to show its 
flexibility in working out this specific provision. This Em- 
ployer does not believe it is good practice to accept language 
in existence elsewhere because your Union has an unfortunate 
tendency to extend interpretations and practices that develop 
under one contract in another area to the contract here under 
consideration. This Employer simply does not want to get in- 
votved in the mental gymnastics employed by some of your 
people. The Employer also wants to work out a satisfactory 
sokution to the scheduling of maintenance employees, such as 
mutual adopting of its interpretation of the present Working 
Agreement. This last point, I understand, does not pose a 
major problem with your Union. 


The effective dates of the wage changes should be at least 
the date that they were placed into effect. However, the dates 
of any changes can be worked out on a mutually satisfactory 


basis, we would hope. 


Your Union's strike has, of course, interjected new con- 
siderations that require dialogue to a mutually acceptable con- 
clusion. For example, the language by which the strike is 
brought to a conclusion and the operation resumes which pro- 
vides adequate notice to those who went out on strike to protect 
their rights but yet permits the Employer orderly resumption 
of operations. Because of the length of this strike, it may take 
seme time to get certain areas of operation back to normal 
although I doubi that that will be a major problem. Then, some- 
thing should be understood with respect to the status of those 
who have voluntarily and freely chosen to ignore the Union pick- 
et line and return to work and who have been working in the 
plant. It would seem to us that if you people wish to continue 
ji the contract the union security provision, perhaps some ex- 
clusion should be made permitting those who chose to return 
through the picket line to be excluded from the union security 
provisions. Or, it may be that your union wishes to discontinue 
tke union security provision entirely, although that may be un- 
lf&xeiy since your union seems to prefer force to voluntarism 
in maintaining its membership in most plants. We felt this 
subject needs discussion and might be worked out with little 
cx no contractual change. 
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JOINT EXHIBIT NO. 16 (cont'd) : 
You will recall that Mr. Allison and I made a number of 
alternate suggestions in an effort to reach a common ground 
to work out the difficulties and bring the strike to a close. | 
Thus, we maintain there is considerable flexibility in the Em- 
ployer attitude in an effort to work this out. However, we were 
also frank in rejecting the Union's only proposal as not accept- 
able and spelled out our Employer's objections to it point for 
point. | 
We believe this will fairly reiterate the substance of the 
position of the Employers in this matter conveyed to you in the 
meeting of April 14, 1967 which position continues to be the 
position of the Employer at this time. 


® Yours very truly, 
TIMBER PRODUCTS MANUFACTURERS 


George J. Tichy 
Manager 


GJT:jc 
cc: J. L. Ashe, Federal Mediator 
R. David Brown 
Charles Dehner 
William C. Hoop, President, Local 3-10 
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JOINT EXHIBIT NO. 20 
[TIMBER PRODUCTS MANUFACTURERS LETTERHEAD] 


General Offices ACK 


721 West Second Avenue 
Spokane, Washington 99204 
Phone 509 624-2258 


Spokane, Washington 
December 11, 1967 


Mr. Leonard Palmer, Vice President 

Western States Regional Council No. Il 
International Woodworkers of America (AFL- CIO) 
19155 S. E. McLoughlin Boulevard 

Portland, Oregon 97222 


¢ Re: Long Lake Lumber Company, Spokane, Washington 


Déar Leonard: 


{ In our meeting on December 5 on negotiations between 
ygur Union and Long Lake Lumber Company, you asked that 
the Company once again reduce its present position to writing 
so that you and your associates might evaluate it further and 
we tentatively agreed on another meeting for 2:00 P.M. on 
Friday, December 15, 1967, to be held in the meeting room of 
the Resident Mediator of the Federal Mediation and Conciliation 
Service in Spokane. That date is agreeable with Ted Allison 
and me and with the Company so that if this date is also agree- 
able with you, we will expect to meet with you and your asso- 
ciates at that time. Mr. Henry Nichols, Resident Mediator, 
advises us the conference room is available for this meeting. 


We were pleased to see your Union come forward with an 
offer at the December 5 meeting, in writing, because we have 
to admit that the way the prior meeting was concluded on August 
31 with the Union withdrawing everything from the table left us 
in quite a quandry. We had concluded that your associates 
simply did not want the strike setiled. 


Any settiement, of course, will use the last written con- 
tract as its base. In other words, it is my understanding that 
this is what you fellows have in mind and this is certainly what 
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: JOINT EXHIBIT NO. 20 (cont'd) 


we have had in mind. Then, as I recall, you had a number of 
issues and the company had some issues which have either 
been dropped or agreed upon. While I have had the feeling that 
your committee has withdrawn proposals for tactical reasons, 

it is my understanding that to date we have been really in agree- 
ment on these matters: 


1. Any future settlement is to use the old written con- 
tract as its base; 
| 
2. That the dates within that agreement would be revised 
to correspond with the dates that are ultimately agreed upon; 


| 

3. That the Article 3, Hours of Labor, would be amended 
to provide that maintenance employees may be scheduled on a 
work week beginning on some other day other than Monday and 
that the work week would be for five consecutive days with time 
and one-half for any work required over eight hours in a day 
or for over forty hours in a week or for work performed on the 
sixth day worked in the maintenance employees work week. 

| 


4. That the Article 13, Safety Clause, would be revised 
by eliminating any reference to the Safety Engineer of the In- 
land Empire Safety Council. 

On the money issue the Company has offered and continues 
to offer wages increases as follows: 


1. A general wage increase of sixteen (16¢) cents per 
hour effective August 16, 1966; 


2. The equivalent of three (3¢) cents per hour general 
wage increase effective August 16, 1966 granted to individual 
job classifications to remedy inter-plant and intra-plant job 
rate inequities. The proposed distribution and application of 
this 3¢ was provided to your union under dates of March 1, 
1967 and June 26, 1967. 


3. A general wage increase of five (5¢) cents per hour 
effective July 1, 1967. | 


4, The equivalent of two (2¢) cents per hour general wage 
increase granted to individual job classifications to further 
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JOINT EXHIBIT NO. 20 (cont'd) 


remedy inter-plant and intra-plant job rate inequities. The pro- 
posed distribution and application of this 2¢ was provided to your 
unidn in our meeting of December 5. This 2¢ bracket adjustment 
was'also to be effective July 1, 1967. 


. 5. The equivalent of five (5¢) cents per hour general wage 
incnease granted to individual job classifications to, we hope, 
con¢lude the remedying of inter-plant and intra-plant job rate 
pecinee! Perhaps part of this could be made across-the-board. 
Thi$ adjustment to be effective April 1, 1968. We would propose 
to provide the union with a copy of the proposed distribution no 
later than April 15, 1968 with the union to advise the company 
within fifteen days of either its acceptance of the proposed dis- 
tribution or set forth the changes it would propose in that distri- 
butfon with negotiations to follow on any differences. A failure 
to submit any changes in distribution in writing within that fif- 
teen days to be deemed as acceptance of the proposal by the 
union. 


In addition, the Company is willing to have the night shift 
differential increased by four (4¢) cents per hour effective 
August 16, 1966. This would accordingly modify Article 11 of 
the” past contract. 


} The Company desires to include within the new contract a 
ement Rights Article which need not be called "Manage- 

ment Rights" but may be called "Rights ofthe Parties" or "Opera- 
tions Control" or some other mutually agreeable title. The Com- 
pany believes that such a clause should be comprehensive and 
prefers not to subscribe to any clause the union now has in the 
Inland Empire region for fear that the union will insist on apply- 
ing some interpretation placed on that clause by your union and 
some other company in which it may not necessarily concur. 

cause other compromise proposals it has presented have 
failed to reach a basis for agreement with your union, the Com- 
pany has presented to you its original proposal in this area and 
we do so once again. You indicated you had it at the last meet- 
ing. This is not to say, however, that the Company insists upon 
that precise wording or that it is unwilling to delete some parts 
of that proposed clause or accept substitute language for other 
portions of it. However, our efforts to arrive at mutually accept- 
able compromise language with you lead us to the conclusion in 
the past that your committee is unwilling to make basic conces- 
sions we believe necessary to agreement in this area. For 
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JOINT EXHIBIT NO. 20 (cont'd) 


awhile I though I would try and write still another clause to 
approach this management rights problem, but upon reflection 
and discussion with Ted Allison, it is our belief that we do not 
appear close enough on this issue to warrant still another effort 


at a redraft of this proposal. | 


On the anniversary date of the new contract. We currently 
propose October 16, 1968 within the framework of this proposal. 
As we have stated before, however, we are not "wedded" to that 
date but we are unwilling to accept either May 31 or June 1 as 
the anniversary date which date your committee has adhered 
to most closely. | 


Because of the emphasis placed on the economic issues in 
our meeting of December 5, we observed that we thought that 
your written proposal with respect to strike termination and re- 
turn to work, on cursory examination, appeared 90% acceptable. 
Following the meeting we have had a chance to study it more 
carefully and while we believe much of it can be incorporated 
in any settlement that results, we feel that it neglects any con- 
sideration for meshing the employment of those employees ‘who 
are currently reporting for work with those who would be re- 
turning to work through the picket line and there is no considera- 
tion given to what would appear to be a requirement inherent in 
your proposal that all of the people who have reported to work 
through the picket line would be required, in 30 days after the 
contract was signed, to join your union as a condition of con- 
tinued employment. We feel that both of these factors rene 
more discussion by those of us involved in these negotiations. 

It just does not seem reasonable to me that the employees who 
have braved the picket line and the abuse associated with that 
action should be compelled as a condition of employment to join 
the union or remain members of the union. Keep in mind that 
had the strike been settled before the company accepted the 
employment of those who wished to go to work, this would have 
offered no problem but (1) the Company did not call the strike 
and (2) no effort was made to employ individuals behind the 
picket line for many, many weeks after the strike started. As 
a consequence, we believe that we should further discuss this 
problem area in order to establish a mutually acceptable agree- 
ment that will promote harmonious industrial relations not only 
with the union but also with the individual employees involved. 
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JOINT EXHIBIT NO. 20 (cont'd) 


§ We thought for awhile that perhaps we should write up a 
proposal in form ready for signing. However, it was our belief 
that such might be interpreted as inflexibility on the part of the 
Company and so we rejected that alternative. On the other 
hand, we believe that this letter deals with what we understand 
to be our differences and also makes firm proposals in an 
attempt to deal with each of these problem areas. We would 
hope that this would provide for us an adequate area in which 
to resolve these differences. At our next meeting we will 
gladly clarify anything that you may not feel of sufficient clarity 
to previde an adequate basis for further discussion and dialogue 
designed to bring about a settlement. 


i The Company believes the strike has gone far too long 
and’is most anxious to see the differences between the Com- 
pany and the Union resolved. However, we would be remiss 
if we were not to remind you that the Union, not the Company, 
called the strike and continues it in existence. 

* We hope this will be helpful in bringing this matter toa 
mutually agreeable solution. 


Yours very truly, 
TIMBER PRODUCTS MANUFACTURERS 
George J. Tichy 
Manager 
GJT:jc 


ec: R. David Brown 
Charles Dehner 
William C. Hoop 
Henry Nichols, Federal Mediator 
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GEORGE J. TICHY 


ATTORNEY AT LAW 


W. 721 SECOND AVE. WINDSONG DRIVE 
OKANE, WASHINGTON $9204 LIBERTY LAKE, WASHINGTON 99019 
AREA CODE S09 AREA CODE S09 


PRONE 624-2258 Spokane, Washington PHONE: 255-6215 
March 18, 1968 


Mx. Leonard Palmer, Vice President 

Western States Regional Council 

International Woodworkers of America (AFL-CIO) 
19155 S, E. McLoughlin Boulevard 

Portland, Oregon 97222 


Re: Long Lake Lumber Company, Spokane, Washington 


Dear Leonard: 


As you know, Al Roll and I have been in telephone communication 
on several occasions in the past few weeks in order to see whether or not we 
..can. put together.a settlement of the strike, which your Union called against 
the Long Lake Lumber Company, and which is now in its 20th month. While 
we now believe a settlement to be quite possible, we are in a real dilemma. 
The number of employees that are now crossing the picket line together with 
new hires makes us wonder whether or not your Union still represents a 
majority of the Company's employees. This doubt has existed for, some 
time, but knowing that you fellows filed an unfair labor practice charge in 
order to prevent this determination from being made, the Company has 
simply awaited the disposition of the charge before filing a petition for a 
representation election to have this subject determined. Now, however, 
the Board indicates that if we do not settle the strike by negotiations, it will 
go ahead with the charge by filing a Complaint, allegedly based on the belief 
that the Company cannot insist upon a management rights clause in the new 
cont ract as a condition of reaching a settlement.’ We cannot follow this line 
of reasoning in face of the existing cases. However, those are the facts. 
As a consequence, it would seem to us that the effect of the Board's action is 
to force the Company to illegally negotiate with a union that, at best, represents 
but a minority of our employees. Under these circumstances, we believe that 
the best thing for both your Union and the Company would be to agree to a Con- 
sent Election Agreement with the Board and ask it to conduct an election, If 
you win, we could then go back into negotiations and have this matter resolved 
for once and for all, and perhaps very quickly in view of what I understand to 
be the attitude of your Union at this time. 
| 
| 
On the other hand, since the Region of the Board seems to want to 
go along with your game of throwing up hurdles in the face of what would best 
effectuate the policies of the Act, perhaps the Company has no choice but to 
try, once again, to resolve the issues between us. Since I believe that there 
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are several things to be worked out as a consequence of the fact that the strike 
your Union called has gone on So long and so many people have chosen to either 
return to work or accept employment behind the picket line, the Company and 
I would hage preferred 2 face to face meeting. As a matter of fact, lam 
led to belig€ve that if we joined together we could probably persuade the 

diation and Conciliation Service to return to the bargaining table. 

might even appoint a panel of mediators to try and work out the 

problems that are between us. I think this promotes true bargaining a lot 
better than this technique of writing letters because it is so easy to mis- 
understangé or misinterpret the intent of the written word. However, Al Roll 
has made 4t clear that neither he nor you fellows can see any purpose ina 
face to face meeting so we have to use this method to try and resolve our 
differences. 


Based on the December 15, 1967 meeting, it is my understanding 
that the Ceenene and your Union are tentatively agreed in the following areas 
before usz using the last collective bargaining agreement, dated December 12, 
1963 which was opened for bargaining as of July 1, 1966: By tentative agree- 
ment, I uaderstand you would recommend it to the Local Union and the Company 
negotiators would recommend to the Company as a full and complete basis for 
settlemen’ of all outstanding differences: 


i 

+» 1, To use the December 12, 1963 contract as the basis for the 
new contrict with the following described changes. In other words, except 
where changed hereafter, the new contract to be written as before. 


2. That all dates within the Agreement would be revised to cor= 
respond with the dates ultimately agreed upon in bargaining. 


i 3, OnArticle 3, Hours of Labor, while you indicated that you 
would also like to see a provision for time and one-half on the seventh day of 
the work-week, as well as the sixth, as now provided for, you did indicate 
that we ate in agreement that when rewritten the Article would provide that 
the Company might schedule maintenance employees on a work week beginning 
on some other day than Monday and that the work week for them would be for 
five consecutive days with time and one -half to be paid for all work performed 
on the sitth day of work and for over either eight hours a day or forty hours 
a week, ¢ : 

4, OnArticle 13, Safety Clause, it was agreed that the reference 
to the fifth member of the safety committee and the reference to the Safety 
Engineer. of the Inland Empire Safety Council would be deleted, 

5, A general wage increase of sixteen (16¢) cents per hour was 
agreed upon effective August 16, 1966 based on the wages in existence prior 
to that date. 


6. The equivalent of three (3¢) cents per hour general wage in- 
crease effective August 16, 1966 granted to individual job classifications to 
remedy inter-plant and intra-plant job rate inequities. The proposed distri- 
bution aid application of this 3¢ was provided to your union under date of 
March lg 1967 and June 26, 1967. You indicated that this was agreeable but 
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‘that you would like to reserve the opportunity, I believe for the Local Union, 
to go over these once more with the idea that there might be a very few places 
‘where they might urge some small changes in distribution. You did, however, 
indicate agreement on this. 


7. A general wage increase of five (5¢) cents per hour effective 
July 1, 1967 was also agreed upon. 


8, The equivalent of two (2¢) cents per hour general wage increase 
‘ granted to individual job classifications to further remedy inter-plant and intra- 
-‘ plant -job-rate inequities. The proposed distribution and application of this 2¢ 

was provided to your union in the meeting of December 5, 1967. This 2¢ bracket 

adjustment was also to be effective July 1, 1967. You indicated agreement 

put also asked to reserve the right to review the number of employees on which 

this is based and also to review the distribution, just as in item 6 above. 

9. With respect to the proposal made by the Company to increase 

“wages by the equivalent of five (5¢) cents per hour general wage increase granted 
' to individual job classifications effective April 1, 1968, you indicated that you 

would prefer to make this across the board. We indicated that on behalf of 
_ the Company we believe it should be recommended on a bracket or job classi- 
fication distribution basis, so that I did not believe that we had agreement 
specifically here, This probably should be discussed further. | 

10. Article 1l, Night Shift Differential, it was agreed that effective 
' August 16, 1966 the shift differential would be increased four (4¢) cents per 

hours, 

ll, On anniversary date of the new agreement, you have suggested 
that while you would accept the Company's proposal of October 16, 1968, you 
would prefer January l, 1969, Assuming you stand by the indication that your 
Union would accept October 16, 1968, we should have a deal on the date. 


| 

12. You have indicated that you recognize that the strike brought 
on the ultimate decision of the Company to try and resume operations since 
at the time your Union refused to bend on the wage issues and other issues 
resulting in a number of your members and new employees going through the 
picket lines and working. As a consequence, you have indicated that you would 
be agreeable,to Article 10, Union Security, being revised to provid that none 
of those who have gone through the picket line need join for up to 120 days, 
jf L understood you correctly, You also said a couple of other things which 
puzzled us somewhat, One was that you did not want the settlement or the 
change in union security to prevent the local union from handling its own 
internal affairs and we are in complete agreement on that. We do not believe, 
however, that-we fully understood whether you proposed that the change be 
purely for those who have come through the picket line or for all employees 
and whether the 90 or 120 day period was to commence from the date the 
strike was settled or from the date that, for example, a new employee: was 
hired. \ 


In any event, you appear to recognize the problem. There has 
been some unfortunate and improper activity on the picket line whith we fear 
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has caused a resentment among those of the Company's employees who have 
chosen to return to work or to accept work through the picket line. We don't 
care how you would propose to accomplish it, but we believe that for the 
contract to expire on October 16, 1968 we should provide an opportunity for 
those who crossed the picket line to see that the Company and Union will 
cooperate together and that Union membership can be a desirable thing on its 
own merit. Since the Company has had a bargaining relationship with your 
Union for over thirty (30) years we do not believe that it would be amiss to 
simply have a maintenance of membership clause, like you have at Atlas Tie, 
or Diamond National, or Northwest Timber Company, simply to use examples, 
for the contract to terminate on October 16, 1968. By then the entire situation 
should be much clearer and less heat remain from this rather long and un- 
fortunate strike. At that time, lam sure that it should not prove a real problem 
to negotiate back into the agreement a union shop provision. Long Lake Lumber 
Company has had union security provisions in its labor agreements for forty 
some years without challenging the principle of union security. This is 
certainly strong evidence that union security provisions per se are not an 
anathema to the Company. I assume that this attitude has not changed although 
there have been some real feelings that this strike was not called by full 
participation of the employees of Long. Lake Lumber at the time that it was 
called, 


As a consequence, we would suggest that purely out of the change 
in the workforce wrought by your union's strike, that for this contract to expire 
on October 16, 1968, we recommend a maintenance of membership provision 
or else not compelling anyone hired prior to the date that the strike terminates 
to become and remain a member of the union as a condition of continued em- 
ployment. 


13. The subject of meshing those of the Company's employees who 
have chosen to remain on strike and who would like to return to work (who have 
not quit, resigned or accepted other permanent employment) with those who 
have returned to work through the picket line still seems quite unclear to me. 
Some meetings ago, it was my understanding when Mr. Pugh was at the bar- 
gaining table, that there were only about 45 or those who were employed prior 
to the beginning of the strike who were still on strike and interested in return- 
ing to work, Had we been able to work things out at that time, the problem 
of meshing the two groups would not have posed the problem it does today 
because the Company now has filled out a substantial part of the second shift 
so that there are fewer, openings. However, this problem has to be worked 
out, as both you and I see it from our prior discussions, if we are to get a 
sound solution to this problem. 


If we understand this problem correctly, you make no claim for 
anyone who has quit, resigned, retired or who has found work elsewhere of a 
substantially equivalent or better pay. While it would be nice to know how many 
really want to come back to work, the Company does believe that it can still 
’ aecommodate some employees that would like to come back, We have advised 
the Company that our experience indicates that some of those who have worked 
through the picket line normally choose to quit upon the settlement of the strike 
although there is nothing to assure anyone of this. Also, while a given person 
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_is a permanent replacement for the economic striker involved, sometimes the 
returning striker may be a more competent employee and the permanent re- 
placement is willing to accept other work for which there is no returning 
striker. This then permits some flexibility. However, until the Company 
knows precisely who wishes to return it is very difficult to know just what can 
be done. 


I have advised the Company that under the Mackay Radio and Tele- 
graph and subsequent decisions they had the right to employ permanent replace- 
ments and they have done so. As a consequence, they do not believe it is fair, 
proper or even legal to tell those who have accepted employment on|that basis 
that they are no longer permanent replacements simply because a settlement 
is reached with the bargaining agent. As a matter of fact, I fear that the 
Company could be rightly accused of unfair labor practices as discriminating 
in favor of a union if they were to take the position that having told these 
people they are permanent replacements that status is removed simply because 
a settlement with the Union has come about. 

On the other hand, simply because a striker has been replaced does 
not mean that he would not be given every consideration if either the permanent 
replacement for hin should quit or be discharged or for other work that might 
be available in the plant. While we have to be careful about preferences from 
the standpoint of the law and its extreme niceties in this area, the Company 
would certainly prefer to return to its employment skilled and experienced 
employees who have formerly actively worked in the plant before taking on 
anyone in the open labor market. Of course, the Company, once again, would 
have to know who is offering themselves back to work since a long time has 
elapsed. since the strike started. | 

| 

With these things in mind, we would propose that with the settlement, 
as in prior strikes that you and I have dealt with, that all of the striking em- 
ployees be given a period of time, probably 10 days, in which to advise the 
Company of their desire to return to work. The Company in that 10 day 
period would examine the openings and if there is no permanent replacement 
on the job or if it works out that the permanent replacement is willing to 
accept a transfer to another job, then the one returning to employment from 
the strike would be given his old job back. On the other hand, if the old job 
no longer exists or if there is a permanent replacement in the job, then the 
Company would offer to the one who is returning some other work for which 
there is an opening and for which the one returning is qualified. Of course, 
the lumber market is reasonably good for the moment and it may be that the 
Company can add more employees in which event the meshing should prove not 
to be a great problem. On the other hand, the recent increase of the rediscount 
rate by the Federal Reserve may cause tight money and this seems to immediately 
affect the lumber and millwork market so we may not be able to count on the 
market remainirg up for long. | 

After as many as possible of those who wish to return to work have 
been put to work, if there are any left over, they would be first called for any 
openings of any kind for which they are qualified before the Company would go 
out on the open labor market for employees. 
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Of course, the seniority ofall employees, as well as all of their 
other benefits, who would’ be returning to work after the strike would remain 
unimpaized. In other words, if a fellow had a January 12, 1936 seniority 
date, he would continue with that date. I mention this only because Mr. 
Stange, ina recent discussion, gave me the impression that he thought the 
Company was trying to give the people who have come through the picket line 
‘super seniority" and that is not the case at all. Thus, I thought it well to 
clear this up. 


14, Iunderstand that the usual provision we have agreed upon in 
prior settlements of strikes which provides that no one, neither the Company 
nor the Union, will in any manner discriminate against anyone for any legal 
acts that they have done or been involved in during the strike is satisfactory 
to you. You know the clause to vhich I refer. 


15. Ihave saved until last the management rights clause because 
you have indicated that you consider this to be a thorny situation. I think that 
its thorniness arises out of what seems to be an inherent reluctance on your 
part to recognize that management rights clauses exist in many other contracts 
and industries throughout the United States. In recent years it arises out of 
a change in the concept that has existed for years and which your Union has 
recognized for years that anything not specifically provided for ina labor 
contract then left to the employer the decision of what he wanted to do con- 
cerning the subject involved. However, this concept is changing so that now 
the Board seems to take the position that if something is not agreed upon in 
the contract, the company must bargain its every move before proceeding 
further and this simply makes the management of an enterprise most cumber- 
some and it could render an enterprise sterile and uneconomic. 


As a consequence, what we have said to your Union and its negotiators 
and wé-will say again, is that this Company wants a management rights clause 
the sense of which is this: 


- 1, That the Union has bargained with the Company on every sub- 
ject that it.wishes to nave bargained and that the results of that bargaining are 
included it the Working Agreement. 


2. That as to those subjects that are not specifically covered in 
the bargaining agreement, the Company is free to take an action without run- 
ning the risk of being accused of an unfair labor practice. A good example of 
what the Company is trying to avoid is another useless waste of time and 

. money. such as. the maintenance man unfair labor practice case which went all 
the way up to the U. S, Court of Appeals in Washington, D, Cc. 


: 3, The Company has recognized over the many years that have 
elapsed in bargaining with your Union that it seems to prefer standard language 
in clauses of contracts with several employers. Then if a grievance arises with 
one of the emrloyers and by compromise or otherwise an interpretation is agreed 
upon, then your Union will insist, sometimes to the point of a strike, on that 
interpretation with respect to all other contracts with other employers having 
the same languaze. This is true even though the interpretation is all haywire 
and was designed to solve the particular problem with the other employer and 
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' has really not too much application in the present situation. 


| 

The Company has really never cared a great deal about the specific 
language to be employed in developing the management rights clause for this 
contract and in these negotiations. We have proposed many alternatives to 
you folks either directly or through the Mediators without much suctess, On 
the other hand, we feel that the one or two drafts you have proposed to us 
simply miss the mark almost completely. 

I have intentionally avoided either sending you an already worked 
up draft of an agreement or spelling out specific clauses up to this point in my 
letter because, if you people are really sincere in working up a settlement to 
conclude the differences that exist between us, I do not want to set up specific 
language that might be inadvertently misunderstood and then cause his last 
effort to blow up over misunderstanding. However, I did promise Roll 
that I would spell out still another management rights proposal to see if we 
could get that issue behind us. He indicated that he did not believe! that you 
or your Union is opposed to the so-called bob-tailed management rights clause 
or the sense of it, but that you fellows did not like the listing of specific rights. 
With that in mind, we have once again tried our hand at drawing up/a short 

'pob-tailed" article, even changing the name from management rights so as 
not to offend, As a consequence, a clause that we would now propdse is 
enclosed with this letter. Please keep in mind that we would still ¢onsider any 
changes that you might like to make in it, as we are not wedded to our specific 
language. 
I believe that I have here dealt with every phase of all of the issues 
that I understand exist between us. I have tried, once again, to give you our 
thinking. We are anxious to reach a fair, equitable and prompt settlement. 
We must be quick to point out that whilesiecouncotehelieve-thes the ludgeoning 
tactics employed by your Union in striking rather than trying to work these 
matters out intelligently before a strike begins do not meet with favor to us. 
However, this strike has gone on far too long and is not either in your interest 
or our own and we sincerely want to bring it to a close. | 
| 

We believe that if the foregoing appears anywhere near the basis of 
a satisfactory solution to you, that you call or write me and that we have a face 
to face meeting to work out the specific language of the agreement, If we can 
agree on these principles, I think language will be an easy matter, Or, if you 
prefer, as Al Roll seems to prefer, not to have a face to face meeting, if this 
outlines an agreeable basis for a settlement with you, simply let me know and 
I will prepare the language of the agreement to be signed using this, together 
with your comments as a basis. | 


While we realize that you have your motives in getting the Board 
to process an unfair labor practice case against the Company, we do not believe 
that that fact itself is any evidence of an effort to reach a settlement in this 
case. You know as well as I do that once the litigation starts in the unfair 
labor practice it could prolong this matter as much as two or three years and 
I do not feel that time has worked in favor of either your Union or the Company 


in trying to work out a settlement. However, it is your legal right to muddy 
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up the waters so we have to abide by the results. 


‘We await anxiously and hopefully your response. We sincerely 
hope that the foregoing will offer a real solution basis for our mutual problems. 


’ 


* va very truly, 


O_O mm . 
/ Georse J. Tp 
GIT sje 1 
Enclosure 


cc: R. David Brown, Long Lake Lumber Company 
Charles Dehner, Long Lake Lumber Company 
William C. Hoop, Business Agent, IWA 
A. C. Roll, Attorney, IWA 
Henry Nichols, Federal Mediator 
Robert F. Stange, NLRB Attorney 


105 


JOINT EXHIBIT NO. 21 (cont'd) 


Scope of Management Functions: The parties to this Agreement have had the 
privilege of bargaining and have bargained on all subjects which are'the proper 

' subjects of bargaining concerning which the Union has indicated a desire to 
have bargained prior to agreement on this Agreement, The results of that 
bargaining are incorporated in the specific provisions of this Agreement. 
With respect to any matter, action, course of action or subject which this 
Agreement does not specifically require the Company to take, or refrain from 
taking, a particular action, the Company shall be free to take such action as 
it shall deem necessary and desirable. Such action, or course of action on the 
part of the Company shall not be deemed a violation of this Agreement or a 
subject over which the Company must bargain with the Union during the term 
of this Agreement because of the failure of this Agreement to include a reference, 
either directly or indirectly, to the specific problem or matter involved, a 

shal the specificity of this waiver be-questiored by any adjudication-of any 

- | kine asa basis for setting it aside. | 


It is understood that this provision shall in no manner prevent any 
employee or employees from filing or processing a grievance in accordance 
with the grievance procedure provided for in this Agreement, if he jor they 
feel aggrieved by any action taken by the Company. 

Nothing in this Article shall in any manner modify any other pro- 
vision of this Agreement since the primary purpose of this Article is to permit 
the Company to act as it shall see fit with respect to rates of pay, wages, 
hours of employment or other conditions of employment where there is not 
specific provision in this Agreement providing that the Company must do 
otherwise or refrain from doing otherwise. i 
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Spokane, Washington 
March 19, 1968 


Mr. Leonard Palmer, Vice President 

Western States Regional Council 

International Woodworkers of America (AFL- CIO) 
19155 S. E. McLoughlin Boulevard 

Portland, Oregon 97222 


Re: Long Lake Lumber Company, Spokane, Washington 
Dear Leonard: 


* In getting the letter off to you last night, my secretary 
misread my notes in our hurry and the sentence: "Nor shall 
the specificity of this waiver be questioned by any adjudication 
of any kind as a basis for setting it aside." should be deleted 
from our proposed new draft on a management rights clause. 
So that there can be no further question about it, please simply 
put a line through that portion of the proposed article. This 
was one of the ideas that Ted Allison and I discussed, but was 
not in the final draft we intended to send to you. Sorry if we 
have inconvenienced you in any way. However, we tried so 
os hard to get this off to you last night that in the rush 
t tis was overlooked. 


4 Yours very truly, 


George J. Tichy 


GJT:jc 
ce: BR. David Brown, Long Lake Lumber Company 
; Charles Dehner, Long Lake Lumber Company 
William C. Hoop, Business Agent, IWA 
A. C. Roll, Attorney, WA 
Henry Nichols, Federal Mediator 
Robert F. Stange, NLRB Attorney 


ocmmge matt te ft. 
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A.C. ROLL 
Sd TELEPHONE 673-4574 
318 PACIFIC BUILDING 
ROSEBURG, OREGON 97470 


March 20, 1968 


George J. Tichy 

Attorney at Law 

W. 721 Second Avenue 
Spokane, Washington 99204 


Re: Long Lake Lumber Company 
NLRB No. 19 CA 3259 


Dear George: 

| 
Your March 18, 1968 letter quotes me aS stating that the 
Union could see no purpose in meeting. This may give an 
erroneous impression. 


I told you that I could not negotiate contract terms did 

not know what the agreements were and that I cald not 

commit Union negotiators in bargaining. My call was expressly 
limited to propose a strike settlement as your letter indi- 
cates. 


I unqualifiedly proposed settling the strike by both parties 
accepting the contract termSagreed upon at the December 15, 
1967 negotiating meeting plus (1) the bob-tailed management 
rights clause worded exactly as that accepted by all other 
employers in your area, and (2) upon application, return all 
strikers to their former jobs according to seniority; and 
that if there were not enough jobs now availabie, the remain- 
ing applicants be placed on a preferential hiring list and 
offered the first available employment. 

I specifically stated that my proposal was not intended as 
collective bargaining negotiation and was open for acceptance 
or rejection only. I understood that you were to restate in 
writing to Mr. Palmer the particulars upon which the parties 
agreed at the December 15, 1967 negotiating meeting, as 

your records disclose them to be, and that you would at that 
time tell him whether you accepted this together with the two 
additional proposals made by me for full settlement of the 
strike. 


Joisr Fyhibit No. 42_— 
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As ,.I read your letter, you now dispute that there was 
agdeement between the parties on December 15, 1967 

and without specifically so stating, you reject the 
tw additional points proposed by me to settle this 
controversy. 


If:I have misread or misunderstood your letter, please 
ad¥ise. The strike settlement proposal made by me will 

be ‘held open for your acceptance for a reasonable period 

of time. It was understood between us, of course, that 
wofkmen hired since the strike began would be replaced 

by returning strikers to the extent that might be necessary 
to return all striking applicants to work. 


Very truly 


Dt id 


Robert F. Stange, NLRB Attorney 
Leonard Palmer, Regional Vice President 
William C. Hoop, IWA Business Agent 
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GEORGE J. TICHY 


ATTORNEY AT LAW 


* w. 721 SECOND AVE.” WINDSONG DRIVE 
OKANE, WASHINGTON 99204 LIBERTY LAKE, WASHINGTON 99019 
AREA CODE 509 AREA CODE S09 


PHONE 624.2258 PHONE: 255-6215 


be 


Spokane, Washington 
March 25, 1968 


A. C. Roll, Esquire 
Attorney at Law 

318 Pacific Building 
Roseburg, Oregon 97470 


Re: Long Lake Lumber Company, Spokane, Washington 


Dear Al: 


Iam sorry ifl misunderstood your telephone calls. I understood 
that through you we were going to try once again to reach an agreement to 
conclude the strike in which event you indicated that the union would with- 
draw the spurious charges which it filed with the N.L.R.B. As I stated 
then, and will state again, we have absolutely no fear of the charges or the 
Complaint, if issued, as we consider them absurd and a waste of taxpayers’ 
money, as well as our client's. But, in any event, the unfair labor prac- 
tice case, win, lose or draw, would appear to have no bearing on settling 
the strike or upholding the paramount rights of the employees. | 


As a consequence, it seems to me that the choices are obvious: 

(1) Have the Union join with us in seeking that the Board 
conduct a representation election to determine whether or not the Union con— 
tinues to represent a majority of the employees in the bargaining) unit; or, 
if you won/t accept this alternative, | 

(2) Let's have a face to face meeting of the Company and 
Union seeking to resolve the differences between us. We don't think we 
should, in fact, bargain witha minority union, but the Board's absurd rule 
of refusing to conduct an election or permitting the employer to question the 
majority representation issue in face of unproven unfair labor practice 
charges or a complaint, bars the employer from doing anything but bargaining 
with the union or else facing the consequences of the already prolonged strike. 


For the purposes of the record, for it seems that that is the most that 
I can accomplish at this time with you people, you indicated that) you would 
recommend to the Union negotiators a differently worded "bob-tailed" manage- 
ment rights clause so that our client firm would not be bound by|the inter- 
pretations that might be placed upon the “bob-tailed'! management rights 
clauses agreed upon elsewhere. And, this is precisely what I came up with 
in the letter that I sent to Leonard Palmer with copy to you. 


I am still uncertain as to what was meant by returning strikers to 
former jobs for I am not certain whether you intended to do this! based upon 
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Page 2 


current employment in which some have been replaced permanently or whether 
you expected the Company to terminate all or part of the permanent replace- 
ments. Neither your phone calls nor your letter clarify this to my satis- 
faction, yet. 


There were some areas where there was no agreement, at least as 
L understood the matter, with the Union at the December 15, 1967 meeting, 
in addition to or aside from management right$, There was, for example, 
the 5¢ effective April 1, 1968. The Union, I understood, was agreeable to 
the 5¢ increase, but wanted it across the board. On the other hand, the 
Company was suggesting that it be in brackets. In addition, the Union spokes - 
man was pretty much of the viewpoint that there was no purpose in further 
meetings if the Company insisted upon keeping those individuals that were 
hired as permanent replacements for economic strikers and, in fact, stated 
that there was no use in taking any more time to discuss the other matters at 
issue if the Company adhered to that position. 


Your telephone calls led me to believe that there was going to be a 
real effort to try and'solve the dilemma. That is why I wrote so extensively 
in my letter of March 18th, I wanted to be sure all of the cards were on the 
table in hopes that this matter might be expeditiously resolved. However, 
it is now my feeling that I have wasted a lot of valuable time. 


I am sorry, ‘but my patience has been worn to a frazzle with the 
mental gymnastics that you and the Board have employed here at the expense 
of my sincere hope of bringing this matter to a successful conclusion. As 
always, we are ready and willing to have a face to face meeting in an attempt 
to work out our problems. However, I am now convinced that telephone con- 
versations or letter writing won't doit. Ihave already written reams for you, 
Palmer and the Board and it appears to. have aided and abetted the paper . 
industry and the U. S. Post Office Depar mt and not much else. 


Yous very truly, 


George J. Ti 
GIT :jc 


ce: R. David Brown 
Robert F. Stange a 
William C. Hoop TIONAL LACOR RELATIONS go, 


Henry Nichols pestet ne /IC, 
Leonard Palmer L2CP 3h or eres EXHIBIT Ne 


Berks 6.29 7h Oe 
We Peres 3 
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LAW OFFICE OF 


A. C. ROLL 
TELEPHONE 673-4574 
318 PACIFIC BUILDIN 
ROSEBURG, GREGON 97470 


March 27, 1968 


® 
George J. Tichy 
Attorney at Law 
W. 421 Second Avenue 
Spoxane, Washington 99204 


Re: Long Lake Lumber Co. 
Dear George: 


Answering your March 25, 1968 letter, I can hardly 
how our telephone conversations could be misunders 
We were both specific and to the point. I will re 
my strike settlement proposal to you that I agreed to 
recommend for Union acceptance: 


1. The identical “bob-tailed" management rights 
language that you negotiated for all other Inland Empire 
employers. 

| 
(a) That although the language in the figure l. 
above would be exactly the same, interpretations of 

-hat language elsewhere would not be binding upon 

Long Lake or serve as precedent for interpretations 

at Long Lake and vice versa. Mr. Stange told me 

that you wanted the Long Lake interpretation in 
complete isolation from other companies. I told 
you that I did not think that this was wise but 
that I would concede it because you thought it 
crucial and I did not think that it should stand 

in the way of strike settlement. 

. 2. Reinstatement of all striker applicants, replacing 
interim hires if necessary and if all applicants could not 
be immediately reinstated, that they be placed ona prefer- 
ential hiring list and be given first opportunity! at future 
employment. I did not know then and do not know now, how 
many strikers will return or whether it would be necessary 
to replace any interim hires. You queried me specifically 


. 
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on this point and the matter was left open for your decision. 
We did say that this provision was customary strike settlement 
procedure. I did not Say that the strike could not be settled 
on some other return to work arrangement. If you have 
something else in mind, I will discuss it with you by 
telephone. This will certainly not require a face-to-face 
meeting from my standpoint. 


3. I told you that I understood that the parties were 
in agreement upon all other issues at the December 15, 1967 
negotiating meeting between you and the Union Bargaining 
Committee. I told you that I was not authorized to engage 
in collective bargaining negotiations. 


I am still convinced that this strike can be settled upon 
the basis that I proposed and I am still prepared to recommend 
Union acceptance. 


Very truly yours, 


Aa 


A. C. ROLL 
ACR/b1Lh 


cc: Robert F. Stange, Attorney 
National Labor Relations Board 


MATIONAL LAZOR RELATIONS BOA! 


pocket te/QCA.FF4o oFFieieL EXMIBIT HO 
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JOINT EXHIBIT NO. 26 
GEORGE J. TICHY 


ATTORNEY AT LAW 


” _w. 721 SECOND AVE. 


ROKANE, WASHINGTON 99204 
AREA CODE 509 
PHONE 624-2258 


WINDSONG DRIVE 
LIBERTY! LAKE, WASHINGTON 99019 
| AREA CODE 509 
Spokane, Washington |PHONE: 285-6215 


April 1, 1968 


A. C, Roll, Esquire 
Attorney at Law 

318 Pacific Building 
Roseburg, Oregon 97470 


« Re: Long Lake Lumber Company, Spokane, Washington 


Dear Al: 


I did not err in relating to you my understanding of the situation 
in my letter of March 25 so no purpose will be accomplished in repeating 
my understanding of our telephone conversations. At no time did I under- 
stand you to be proposing the "identical 'bob-tailed' management rights 
language" that was negotiated elsewhere. But it serves no purpose to re~ 
hash that. It seems incredible that you would, with your experience on 
contract administration, suggest that the clause would be worded precisely 
as others and then not expect the union to insist on the same sent Ci 


it obtains elsewhere. 


So far as Ican learn, there have been no “interim hires" at 
Long Lake. However, there have been a considerable number of permanent 
replacements employed for economic strikers. DoI understand that you 
consider.the latter to be the "interim hires"! to which you refer? If that 
is the case, the company would have no interest in your proposal. We fear 
that to agquiesce in your proposal would itself constitute an unfair labor 
practice, 


While you may have indicated that you were not authorized to 
engage in collective bargaining, I did understand that you were in close com- 
munication with Leonard Palmer who has, for the most part, acted as the 
chief union negotiator. And, as you will recall, I indicated the face to face 
meeting could be with you, Mr. Palmer, or whomsoever else the union had 
in mind, or all of you. 
| 

You have our views regarding this matter. There is one state- 
ment of position though that should be underlined and emphasized. We feel 
that the actions of your client are not conducive to a settlement of the dispute 
and that they are, moreover, not so intended. 


osor Exhibit No. 22 — 
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A, C. Roll, Esquire 
April 1, 1968 
Page 2 


It has long been our belief that more than adequate bases have 
existed for filing charges against the union during this strike, This action 
has not been taken because of the hope that agreement could be reached 
through negotiations, and the knowledge that an unfair labor practice charge 
once filed may not be resolved by ultimate authority for a period of years. 


We can understand your clients thinking although, to us, its 
adamant position appears foreign to the spirit of give and take and com- 
promise which has formed the base of the collective bargaining process in 
this country. 


In addition, we resent and object to the principle that taxpayers' 
dollars may be used to attempt to gain for a union what it was unable to obtain 
through negotiations and through the use of its financial power which is 
unquestionably greater than that of the smatl cémpany involved. 


Yours Ye ry truly, 
/ 


yp J. Tic 


GIT :jc 


cc: R. David Brown 
Leonard Palmer 
Kobert F, Stange 
William Hoop 


RA ORAL Linuk RELATIONS BOA 
necust welZCASsfocTreint EXNIEIT HO 
Vv 
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JOINT EXHIBIT NO. 27 


MANAGEMENT RIGHTS CLAUSE 


Ag The Union has the rights which are specifically spelled out in 
this Agreement as well as such rights as are given it by statute unless those 
rights are limited by any provision of this Agreement, | 

| 

B. The Company shall have all authority customarily exercised by 
management in the absence of a Union except as that authority is limited by 
express or specific language in the following provisions of this Agreement. 
Nothing anywhere in this Agreement shall be construed to impair) the right 
of the Company to conduct any or all aspects of its business in any and all 
particulars except as expressly and specifically modified within the terms 
and provisions of this Working Agreement. 
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cece ice Millwork Plant 


2302 EAST MALLON Mee $ 
SPOKANE, WASHINGTON v | ~~. LUMBER SPOKANE PINE PRODUCTS 4 
| =>C OMPANY 


Spokane, Washington 
June 17, 1966 


To our Employees: 


Your Company held its second meeting with the committee of the Internationag 
Woodworkers Union on Thursday, June 16. The meeting was held at the Company office 
and lasted from approximately 2:00 P.M. until almost 7:00 P.M. It was a productive 
meeting. Much in the way of good came out of it, although to our best knowledge at this § 
time, no settlement was reached. 


After much discussion and deliberation, your Company made a proposal to 
the Union that we mutually agree to a contract covering the period of one year. On wage 
your Company proposed what it feels is an exceptionally large increase over the course q 
the coming year, -as follows: 


1. An across the board wage increase of ten (10) cents per hour to all emplo 
in the bargaining unit, plus an additional 2 1/2 cents across the board to be used as a job 
classification adjustment fund (bracket adjustment fund), to grant additional raises in cez 
tain skilled and semi-skilled jobs. On night shift differential, your Company proposed a. 
increase in the shift differential from six (6) to nine (9) cents. These increases were pr4@ 
posed to be retroactive to June 1, 1966, if accepted on or before June 17; otherwise they¥ 
would become effective from the first day of the payroll period in which accepted. 


2. The Company further proposed an additional 2 1/2 cent increase in wages 
to everyone effective January 1, 1967. 


3. The total of the Company offer was, thus somewhat more than 16 1/2 cen 
per hour per employee, on the average, including the total of the wage increases, and th 
average cost of the increase in the night shift differential, for a one year contract. 


In addition to the wage increase proposals, your Company proposed certain | 
slight modifications and additions to the contract language. 4 


We are led to believe that the Union committee felt this proposal was not 
acceptable. We sircerely regret this fact. We believe that the total of the Company pro 
posals would be highly beneficial to all concerned. However, we still look forward to 
finding some common and acceptable basis for working out a settlement. 

«7 

In making our proposal, the Company departed from what some quarters refe 
to as "the pattern." This has reference to certain settlements arrived at primarily amo 
coastal operations. We believe that the Company's wish to remove itself from this coast 
pattern" type settlement is wise and well-founded. 


Long Lake Lumber Company and Spokane Pine Products Company are a single 
operation, We have no highly profitable plywood and pulp and paper operations to help us 


117 
JOINT EXHIBIT NO. 30 (cont'd) 


through a bad lumber market. 
and we cannot convince ourselves 
or for our employees, to push o 
endanger the future security of the Compan 
reason that we have proposed what we feel to be an exc 
éne year contract. By next year, we feel we will all be 


ely in the present lumber market, 
s time, either|for the Company 
h a point that we feel we might 
y or the jobs of our employees. It is for this 
ellent increase over the course of a 
in a much better position to assess 
Company. We repeatedly hear rumors that many mills 
o-called "pattern" on the coast are coming to have 
vive through the next three years. We 


ition, and we sincerely hope 


We must make our way sol 
that it would be wise at thi 


want to be certain that our 
that you an 


» 
We feel that our relationships with you, our employees, 


entatives have been most favorable, 
present negotiations .whic 


and with your Union 


and we sincerely hope for a rapid and amicable 


h will be mutually beneficial. 


repres 
onclusion of our 
Sincerely, 


7° 


f LONG LAKE LUMBER COMPANY 
and | 
SPOKANE PINE PRODUCTS COMPANY 


Cc. E. Dehner 
Secretary and Production Manager 


Leonard C. Palmer | 


c: 
r William C. Hoop 
RATIONAL LABOR RELATIONS BO: 
sevnat te/ICA-Sézoemeia. exerery z, FO 
it attted .. a | 
Dtopssition ee —$<—————— 7 
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IDAHO WHITE PINE 


General Offices 
2302 EAST MALLON 
SPOKANE, WASHINGTON 


rar sui 


ugust 1, 


To All Employees: 


At the request of the Federal Mediation Service the Long Lake Lumber Cory 
and Spokane Pine Products Company met a week ago last Friday, the 22nd of July, wit! 
CIO 3-10 representatives, George Dimico, John Rouse, Elmer Palm and William Hoop 


We still have an offer with a 21 cent cost figure on the table for a one year 
tract. We asked your representatives and leaders if they had any alternate suggestiong 
distributing the 21 cents and we were told that you.had no interest in 21 cents for a oney 
contract. 


We pointed out that 21 cents for one year was more than the increase giveny 
the first year at Atlas Tie, Diamond National, Keystone Frame, Northwest Timber, F% 
River Lumber, etc. 


We asked the Union why they didn't take the 21 cent package offer and negot 
next year for whatever seems proper, then that way neither our hands nor yours would 
tied. We got the impression that your representatives didn't want to negotiate again née 
year, but preferred to close things up for three years regardless of the length of the ¢ 
rent strike or how much you people or your company were hurt. 


Our estimated cost of the 21 cent offer for a one year contract is $80, 000. § 
We cannot depend on either an increase in lumber prices or a reduction in log costs to! 
provide this sum. We believe we must look to lowered manufacturing’costs, increased 
efficiency, more mechanization and extensive reorganization as the means of developiy 
at least a part of an additional $80, 000.00 a year. 


We stated to them and we repeat to you that a 21 cent package for a one yeq 
contract is a lot of money. It is a larger increase than you've ever received in a one 
year period.? We are willing as we've told your spokesmen to sit down any mutually 
agreeable time to try to work this thing out with them -- but we are not interested in ay 
three year contract. We don't think being tied up that long is to anybody's benefit. 


Sincerely yours, 
RATIONAL LABOR RELATIONS BOA) 


LONG LAKE LUMBER COMPANY 
. CASE. 
peeeat wel ZC) ‘foorrses. ae we 3/ SPOKANE PINE PRODUCTS COMPANY 


Taadtiod 


A 


i— He ND | 
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General Offices 
Y 2302 EAST MALLON 
“ SPOKANE, WASHINGTON 


» 


> 


We) Our Employees: 


» | 
Today marks another pay-day at which a large number of our long time 
byyployees fail to draw a pay check from us. We greatly regret this inasmuch as we do have 


ork here for our employees and we believe the proposal we have made is a very good one. 


ther, firms which are working now only gave 20 cents for this year. In other words, they 

Pre at work with an increase for this year which is not as much as we have offered, and 

v ich would have been in effect at our plant right now had the Union accepted our proposal. 
| 


| A number of you have talked to various members of management in recent 
eeks telling us that if it weren't for our letters you would not know what is going on and 
en asking us to explain various things to you. While we are very happy to talk to any of 
ou at any time, we do believe we must be very sure to keep the record straight as to our 
egal, obligations in a time of strike like this. annot and will not negotiate with anyone 
Mther than the Union as ive bargaining agent. We 
believe that if you believe ou that you must take 
his matter up with your Union, and have them accept it with us. We hope that 
ou understand this as we do respect you: and appreciate your past cooperation 
With us. But we do not want to violate th aws which permit us to deal 
bnly with the Union as your official collective | 


yet, 

he Union suggesting 

Initted three millwright 
%esent circumstances. 
hifferences and it just seems 
Installations that should be made before operation can 


We do prefer to work out our differences with the Union rather than working 
behind a picket line. However, we are not going to wait indefinitely for the Union if some 
Xtion is not taken shortly. Under the law we are legally permitted to operate our plant 
en though a picket line exists. In fact, we are permitted by the law to replace strikers 
na permanent basis. When we decide to do so we will notify both you and the Union. 
do have jobs for everyone who wants to come to work. 


we fee 
the end of the st 
be fully resumed. 


No meetings have been held with the Union since the meeting held on July 22. 
on has not either, 


Ve have not changed our position and apparently the Uni 


\a | 
We felt that you would like to know what is going on in view of the comments 


hat have been made to us by many of you. We deeply regret the inconvenience of this 
trike to you, however, we did not call it; the Union did. 


| 
Me Yours very truly, 


LONG LAKE LUMBER COMPANY 
F SPOKANE PINE PRODUCTS COMPANY 


c: Jack Ashe, Federal Mediator 
Leonard Palmer 
William Hoop . by 
Elmer Palm gh r ee 


AVAILABLE 
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IDAHO WHITE PINE JOINT EXHIBIT NO. 33 


General Offices 
2302 EAST MALLON 
SPOKANE, WASHINGTON 


August 26, 1966 


TO ALL EMPLOYEES: 


We met again on Wednesday, August 24, with the representatives of 
the IWA. Even Mr. Palmer (from Portland) came over and acted as union” 
spokesman. He told us there was no change in the union positions from the 
last meeting. This is unfortunate for both you and your company. If the 
union people had wanted to settle this it might have been done but the 
Mediator said the union hadn't even indicated they wanted a meeting and that 
he had simply called it himself. We repeated our offer of 16¢ per hour, 
plus increased shift differential (to 10¢ per hour) and 3¢ in brackets. 


We put all of this and the other things that have been the subjects of 
settlement agreements this year in writing and gave copies to the union 
people as a basis on which we were and are willing to wind this fracas up 
and get back to work. We made this offer and are sticking with it in spite 
of the fact that, as the Federal Mediator pointed out, the lumber market is 
so badfy shot that the company is not under the pressure to return to opera- 
tions as rapidly as it would be if the product could be sold at a decent price. 


¢ We repeated to the union spokesman that we had put the 16¢ into effect 
and ar2 now paying it. We told them that we didn't put the increased night shift 
differential in because we aren't running a nightshift. Also, ite didn't seem 
fair to distribute the bracket money before we got back into full production. 


Incidentally, it seems logical to increase production eventually, and 
we expect to resume operations on an expanded scale sometime in the near 
future whether or not the strike has been settled. 


We feel sorry for thaseof you on the picket line who have come to us 
and told us you had nothing to do with the walkout. Unfortunately, both you 
and ydur company must suffer the consequences of the strike that your union 
embayxed upon. 


THOM RELATIONS BO: Very truly yours, 
i ctf 33 LONG LAKE LUMBER COMPANY 


aut wel FSELE ON, EIROTE, Wg SPOKANE PINE PRODUCTS COMPANY 
+! one tified. —_a “> v 
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JOINT EXHIBIT NO. 34 


September 23, 1966 


To our Employees: 


| 
The strike of the International Woodworkers of America against LONG LAKE 
bUMBER COMPANY and SPOKANE PINE PRODUCTS COMPANY is now in its tenth week. 
o far as we know at this point, there is absolutely no reason to believe that there is going 
o be an early settlement. 
e i 
As we see matters, the strike was called principally because your Company 
felt unable and was thus unwilling to enter into a so-called three year contract. The other 
wo issues which appeared to be of lesser importance were the June 1, 1966 contract anni- 
ersary date and. the so-called Managements Rights clause. The June l!contract amiver~ 
cary date became an issue in our discussions because no actual negotiating sessions were 
teld until after June 1, which would have required that your Company asjsume a liability 
for sometime past (or retroactivity if you prefer) which we traditionally declined todo. We 
believe a Managements Rights clause was a minor issue because it was accepted by your 
RiInion leaders in one or another form in several other instances in our area where Com- 


panies had requested it. 


We have offered a settlement equal to 21 cents for a one year contract, 

hich is as good or better than almost all other Companies in our area of operation have 
piven for the coming year. We did not want to go beyond one year with our contract, be- 
ause we felt at the time that there was so much uncertainty about the future that everyone-- 
mployees, Management and Union---deserved the right to have a chance to review things 
ext year and decide then what was best to do for 1967. 


Since the strike began, nothing has happened to change our mind that a one 
for this year. As most of you know, 
uring the past two|/months. Starts 
t few months due to 


Bvear contract is absolutely the only way for us to go 

U e lumber market has almost completely collapsed d 
1 new housing have declined approximately 35 percent over the las 
igh interest rates as well as many other factors. 


ry that complete 


The situation is so desperate in many parts of our indust 
down. In other cases, whole shifts are being laid off. Sorne plants 
or even three day week. The timber products industry right now is in 
which could easily become a full depression before things improve. 


. 
blants are being shut 
ave gone to a four, 

h very bad recession, 


We trust that this poor market condition is only temporary, and that things 
ill improve eventually. However, inthe meantime, there are probably going to be a 
umber of smaller, independent companies (both Union and Non-union) which are going to 
be forced out of business unless they are very careful. 


nibit No.2 
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September 23, 3966 
Page 2 


en and if these companies do get eliminated from business, it is our Op 
inion that it wilf be the employees who will get hurt the very worst of all. For there will} 
be the loss by the employees of jobs, of wage earnings, and of many other benefits whichij 
only come from’ long service with the Company. It is easy to say that these employees c@ 
just go somewhere else to work. However, it will be many years before the employees 
are able to find other work can again build up credits for two or three weeks of paid vac-@ 
ations, for exarnple. And, for older employees, some probably will never find good emyl 
men again during their working lifetimes; they will probably have to go from one temp- 
orary job to ané@ther or be completely unemployed, from now on. As a result, whole fa 
will suffer. Children may miss the chance to benefit in their lifetimes from a good educ 
tion. And so farth. 


We are determined that LONG LAKE LUMBER COMPANY and SPOKANE 
PINE PRODUCTS COMPANY will continue in business providing jobs’ and producing lumbi 
products, when some of these others have gone under. This is why we have felt it ab- 
solutely necessary to approach the question of improvement of wages and benefits and 
other working conditions on a year-by-year basis. The kind of uncertain future we face g 
the next two or jthree years simply makes it necessary that everyone concerned have a cH 
to explore our problems each year. We know of several Companies in the Inland Empire 
area who signed a three year contract earlier in the year, at the peak of the lumber mark 
who now believe that it was the most foolish thing they could have done, not only for the 
welfare of the €ompany, but also for the welfare of each and every employee of the Comp 
However, each’one of us must decide for ourselves which if any of our acts are foolish. 
Before the strike began, the average earnings of employees of LONG LAKE LUMBER CO 
PANY and SPOKANE PINE PRODUCTS COMPANY, taken as a whole was approxima 
$90 to $100 per employee each week. This then means that on the average, our emp. 
have lost between $800 and $900 each in straight time earnings during the last nine wee 
By the end of the tenth week, our employees will have lost between $900 and $1,000 each} 
on the average} because of this strike. In addition, based on our last and best offer, ea¢, 
employee has lost the 16 cents per hour for each hour he would have worked, and the mari 
employees who would receive bracket adjustments have lost much more than 16 cents pe?’ 
hour. Employees who would have worked on the night shift have lost 16 cents per hour, i; 
an additional 4*cents an hour in improved night shift differential, plus any additional brad 
adjustment which might have been made for their jobs. h 


‘we realize that some of you have not lost quite this much, because you hat 
been able to fihd at least some temporary work during the strike. We also understand tha 
the Union has been paying a weekly strike benefit to some. However, the fact remains thy 
most of our employees are losing a great deal of income and security on account of this 
strike, and stand to lose a lot more before it is over with unless the Union can be persuad 
to change its mind. For many of you, each additional week of strike means another big lg 
in income. This strike has now gone to the point where many employees will never get 
back their los$es. 


We continue to have employment for any employee who wishes to return to™ 
We sincerely hope that if your Union leaders cannot be persuaded to settle all issues at th 
time by accepting the Company's last and best offer, that you can at least persuade them { 
call for you to return to work, so that you can return to a full income while we try to work 
out our differences. We know that this strike is a terrible hardship on many of our em- 
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September 23, 1966 
Page 3 


“jloyees, because many have told us that it is. Many of you have also told us that you are 
anxious to get back to your jobs, and back to a full income each week and each month. We 
are anxious to have this happen also. We feel that the present suffering of our employees 
+ completely unnecessary. However, we did not call this strike. We also feel that we went 
as'far as we could to avoid a strike in the first place and that we have gone as far as we 
can possibly go in trying to settle it. It is now up to you, our employees, in consultation 
‘ith your Union representatives. | 

r 
nA We know exactly how tough it is for a group of employees/or a group of 
“nion officials to decide to go back to work after a strike has started, unless the Company 
somehow "gives in'' to the point where the Union can claim that the strike has ended in a 
'victory.'"' We all get very emotional in one of these things. Maybe the) Union has said, as 
*: often does, that it will take only a couple of weeks, or a month at the most, and the Com- 
zany will "come around." And when that doesn't happen, there gets to be a lot of talk about 
‘teaching this Company a lesson." Or, if you are like most employees, we are told, you 
imply feel sort of hurt and sick down inside, and bewildered, and wish it would all stop, 
@ut don't know how to make it stop. So you keep on hoping that somebody will do something, 
\ecause all you want to do is get back on the job and start bringing some money in for nec- 
 cssary food, clothing and housing for your wife and children -- and something extra for 
giccasional entertainment or to take the kids for an outing. 


This is very often the trouble with a strike. Much of the/time, there never is 
a "victory" for anybody, because everybody ends up getting hurt. 
| 

So maybe the intelligent thing to do is to put a stop to something that is not 
helping anyone, Wut is only hurting everyone. We felt that the strike should not have been 
called. We felt that the Union was in a position to claim a ''victory" if it felt.it had to make 
Such a claim, when our Company offered a settlement for this year worth 21 cents per hour. 

hat 21 cents per hour settlement we offered was a lot more than was justified, in our 

judgment, but we were anxious to do our very best by our employees. If the Union still feels 
that it has to be able to claim a "victory", before this strike can be ended, then this strike 
will probably never end. 


> however, maybe we should 
This can be done by the Un- 
, i in} the strike and 
Iétting employees come ile we continue to try to make 4 settlement. It 
would put a stop to the financi 
eriencing. At this point to get back to work wo 


hinking. 


na The time is now almost here when our Company will have to begin opera- 
tions again. This can happen in one of two ways; (1) our regular employees come back to- 
work, with or without a settlement, and take up their ofd jobs; or (2) we replace our pre- 
sent employees with permanent replacements, and if you are replaced permanently you 
Snay very well lose your job with LONG LAKE LUMBER COMPANY or SPOKANE PINE 
PRODUCTS COMPANY. 


~ 


124 


JOINT EXHIBIT NO. 34 (cont'd) 


« 


September 23, 1966 
Page 4 : 


We do not want to replace any of you. We value our present employees fn 
highly. We will sincerely regret it if any of you lose your work here. We know most of ¥ 
personally as friends, and have nothing but the highest regard and respect for each of yow 


? 


owever, we underwent this strike which the Union called because we wa 
to assure the sare of this Company, and the jobs we have here. If you finally and absots 
utely refuse to Seturn to your jobs, then we may ultimately have no choice but to find and 
hire men and whmen who will. New employees are available. There are men and wome 
being laid off of terminated from other companies daily, because of lack of work among 
these other companies, who are anxious for the chance to have a job. 


We say with complete sincerity that we do not want you to force us to find™4 
replacements for you. However, we also want to point out that if you do force us to do 
this, it will have been your decision, not ours. 


e sincerely hope that you can thoroughly discuss this matter again with 
Union representatives in’the future. We also hope that the many employees who have sai 
that they have not yet had a chance to let their opinion be fully known and heard in a Unio. 
meeting will have that chance. You must let your views be known to your Union as that ig 
your bargaining agent until such time as you may choose to remove them as your bargai 
ing agent. We can and will deal only with your Union representatives on this matter. 
Union often has said that it is a fully democratic institution where the will of the majorit 
rules. We hope that this is true, although so many people have said they didn't want this’ 
strike in the fitst place, that we certainly sometimes wonder. 


hank you for your attention to what we have had to say. We do have world 
every one of our employees. We hope that you will quickly decide to come back to work, 


put a stop to the terrible financial loss we know you are undergoing. We hope that ‘you 
not finally force us to find a replacement for you in-your job. 


However, please bear two things in mind. First, we feel that we cannot 4 
better on wages than our last offer of 16 cents per hour across the board, an.increase in 
night shift differential to 10 cents per hour, and an additional 3 cents in.id bracket adjus 
ment fund. This amounts to 2] cents per hour. It's the very best on wages we can offer. 
Second, we are almost at the point where we can no longer wait for you to decide to take ‘d 
offer. We are almost at the point where we must say to you, come back to work now or, 
will have to begin to hire permanent replacements for you in your jobs, (which the- law pe 
mits us to do). We would not want to do this, and it would give us no pleasure whatsoeve 
to have to lose our long-time employees and friends. However, our Company cannot go @ 
like this indefinitely, and if you force us to it, we must, we can, and we will operate with 
out you. : 
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September 23, 1966 
Page 5 


Sincerely, 


LONG LAKE LUMBER COMPANY 
SPOKANE PINE PRODUCTS COMPANY 


R. David Brown 


Leonard Palmer 
William Hoop 
Elmer Palm, 
John Rouse 
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IDAH> WHITE PINE JOINT EXHIBIT NO. 35 


General Offices 


»»y, 
| 
LLO: 4 
ae oe Ad ES, LUMBER 


==>COMPANY 


September 30, 1966 


To our Employees: 


Your company met again with your local and regional representatives of IWA § 
3-10 on September 28, 1966. We noticed little if any progress made toward settlement @ 
of our eleven week old strike. : 


We could see no sign that the union genuinely wanted to get a settlement put 
together. The union representatives again refused to consider a one-year contract. W§ 
are extremely sorry to have to report this to you. 


We realize that many of you are being hurt individually more than either the. 
company or the union. 


Mr. Palmer told'us at the meeting that neither he nor the union officials wer¢ 
keeping the strike going and that it was a decision made by the local membership, and 
he merely was representing your current attitude toward a settlement at this time. 


We are approaching the time when the company must step up operations. We 
will let you know beforehand exactly when that time will be. Because it is then that we @ 
will have to hire permanent replacements for our present employees. No employees 
have beén permanently replaced yet. Every employee who was here before the strike 
started is still an employee unless he has quit. Of course, we are making some changes 
in machinery and operational methods which have eliminated some jobs that existed 
prior to the strike. Your employee status will continue with Long Lake Lumber Compa: 
and Spokane Pine Products Company until the time that you personally are replaced in ¥ 
your specific job by a permanent replacement. 


Only if you are permanently replaced, do you cease to have employement wit! 
us. This is the way the labor law is set up. At the present time we have work for any || 
employee who wishes to come back to work. 


The eleventh week of this strike is behind us. Monday the third of October, . 
this strike will go into the twelfth week. 


‘ 


Sincerely, 


a 


LONG LAKE LUMBER COMPANY 
SPOKANE PINE PRODUCTS COMPANY . 


_—_—_ 


Jomér extibit No.22— 


BEST COPY 
from the original 
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DAHG WHITE PINE JOINT EXHIBIT NO. 36 MME IR ¢ RED 


General Offices @ | 
: 2302 EAST MALLON 


SPOKANE, WASHINGTON A ae 
as J aC OM PANY 


| Millwork Plant 
SPOKANE PINE PRODUCTS CO. 


* To Our Employees: 


3 The IWA 3-10 strike against the LONG LAKE LUMBER COMPANY and SPOKAN 
" PINE PRODUCTS COMPANY is now in its twenty-fifth week. A number of our employees 
have expressed a desire to return to work, and this has prompted your Company to take - 


a definite course of action to get our employees back to work in the near future. 


However, we would prefer an honorable settlement, if one ig possible. There- 
_fore, we are requesting the Federal Mediation and Conciliation Service to try once more 
“with all of the skill that it possesses and in the interest of both the company andits . 
. ‘employees to get the strike issue with the IWA settled on a basis fair! to all concerned. 


$ 

“8 This does not mean that your Company intends to throw in the towel. We believe 
strongly in a one year contract, some changes in contract wording, and an effective 

,_ Management Rights clause. 

Ay If the Mediator is successful in settling the strike issue, wei would expect to 
i'gtart putting our people back to work immediately. If he is unsuccessful in his efforts, 
‘and a settlement is not reached, we will resume operations on Thursday, January 19, 


. 1967 for those employees wishing to return to work. 


. No new permanent replacements will be hired for your job prior to Tuesday, 
- January 24, 1967. On this matter of permanent replacements, we want to make it clear 
‘that until we have hired a permanent replacement for your job (unless of course, your 
* job no longer exists by reason of our chamged operational plans or you have resigned) 
+ you continue to be an employee. On the other hand, at the time you are permanently 
' replaced you no longer continue to be an employee. But, even so, as long as we have 
*' job openings for which you can qualify, we will not discriminate against you and we 
b* would consider you for any job vacancies we might have. 
In the event that force or threats may be used to try to keep present employees 
. from returning to work or replacements from reporting to work, the company will use 
' every legal means available to it to protect its employees and to bring to justice anyone 
*: threatening or committing an illegal act against an employee (either an old employee or 
* a replacement) who wants to work. Local law enforcement agencies will be notified of 
our plans to assure that law and order will be maintained. | 


. We recognize that technically the AFL-CIO-IWA-3-10 continues to be the col- 
' lective bargaining agency representing bargaining unit employees until such time as 

’ appropriate legal methods revoke that authority. Until or unless such an event occurs, 
: we will continue to deal with the agents of the IWA in an attempt to reach an agreement 

q acceptable to both parties. ; 


Yours very truly, | 


LONG LAKE LUMBER COMPANY 
cc: J.L. Ashe, Federal Mediator and 
E.W.Scott, Reg. Diz. FMCS SPOKANE PINE PRODUCTS COMPANY 
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IDAHC WHITE PINE ° JOINT EXHIBIT NO. 37 


e 


Comers fines Millwork Plant =~ 


gcse tion Ec LUMBER soxere re moovcn 


January 17, 1967 


To Our Employees: 


We will resume operations on Thursday, January 19, 1967, at 7:00 A.M. for 
all employees wishing to return to work. No new permanent employees will be hired 
for your job prior to Tuesday, January 24, 1967. 


Your Company met for 8 1/2 hours with a committee from the IWA yesterday 
at the offices of the United States Federal Mediation and Conciliation Service in the 7 
Federal Building here in Spokane, We requested this meeting, and our objective was 
to attempt to work out a settlement prior to January 19, 1967, so we could resume 
operations on the ninetheenth as scheduled with the strike settled. We were not 
successful. No‘'settlement' was reached; also, we believe we did our best to find a 
common ground for settlement. We did hope for a different result. We were dis- 
appointed and believe you will be disappointed also. 


Two Federal Mediators -- Mr. Julian Ashe, of Spokane, and Mr. George 
Walker, of Portland -- conducted the long session, and worked diligently to find a 
common ground between the parties. The IWA was represented by Mr. Harvey Nelson: 
ef Portland, Oregon, Mr, Leonard Palmer also of Portland, Oregon, Mr. William 
Hoop of Priest River, Idaho and Mr. Elmer Palm the local representative. Your 
Company was represented by Mr. David Brown and Mr. Chuck Dehner, of: -: 
Spokane. 


In an effort to find an agreement with the Union, your Company completely 
departed its long-standing position on several issues. On the subject of management 
rights, we submitted a much shorter, and we hoped, less objectionable proposal 
to the Union. We still do not understand exactly why the Union objects to our pro- 
posal on this, but in an effort to overcome Union objections, we revised our thinking 
and our proposal completely. Nevertheless, the Union said no. 


On the subject of wages, and length of contract, wé again made a complete 
change in our position, in the hope that the Union would also seek a means of com- 
promise, and we could get something worked out. Instead of a one year contract, 
we proposed a contract running preferably to November l, 1968. Instead of our 
previous wage offer, we offered a total of 32 1/2¢ per hour for a contract over this 
period, composed of 17¢ increase and 3¢ in a bracket adjustment fund effective the 
first day of the payroll period in which accepted, and an additional 10¢ in across-the- 
cone wage increase and another 2¢ bracket adjustment fund effective November l, 
1967. 


A 


SoM Exhibit No.2 
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JOINT EXHIBIT NO. 37 (cont'd) 


ve Each of you will recognize this Company effort at getting a s¢ttlement as 
being a very beg departure from our previous position. However, we felt that if there 

. was ever a time for getting a settlement, yesterday was it. We were prepared to do 

,, what we could to bring a settlement about. 


— Our various proposals were given to the Federal Mediators to convey to the 
».Union during the negotiations. For those of you who are not exactly familiar with 
how the Mediation process goes, usually the Mediator, after some face to face meetings, 
‘asks the parties to be separated into separate rooms. That way, tempers do not get hot, 
, and each party can q.ietly and thoughtfully talk among themselves andjwith the Mediator. 
It is the best possible way under most circumstances to get an agreement between the’ 
# parties when there are many differences between them. 
¥ 


Even this technique did not work, however. No matter what your Company 
* suggested, the Union kept saying either definitely "no", or else the Union Comittee 


, would only say that they would bring a Company proposal back to a Union meeting 
" hext Sunday, but would agree to nothing and would agree to recommend nothing that 
» your Company suggested. | 
a | 
Finally, near the end of the meeting, the Union did give the Mediator a set 
* of demands which they said were the very minimum they would accept. As your 
, Company representatives heard these Union demands read by the Mediator, we knew 
that there was literally no hope of reaching any sort of agreement or recommended 
¥ agreement whatsoever. As a matter of fact, we were convinced that the Union demands 
«were typed up before the meeting ever began, and that the Union had no intention of 
reaching a settlement except exactly on their terms. So we concluded that the 81/2 
“to 9 hours we had spent up to that point were wasted. Asa result, the Mediators 
brought the meeting to an end. We also withdrew the new proposals we had given the 
Mediators, and went back to our previous proposal of a one year contract, in order 
“to let the Union Committee realize that if they were not prepared to be flexible and 
seek a compromise solution to the dispute, that we could not be left hanging in mid-air. 
So, here weiare, near the deadline we had set previously for a resumption 
, of our operations for the employees who want to come back to work. We sincerely 
regret this resumption without a settlement. We would have preferred an honorable 
settlement. We are not trying to inmre or destroy the Union, or any /part of it. 
We feel that a resumption with a settlement would have caused less problems. 
| 
4 However, we are not afraid to resume without a settlement, land do not believe 
~that any employee should in any way or for any reason be afraid to come to work with- 
loutia settlement. There is nothing that anyone can do to try to harm you in any way 
‘without having to pay the full penalty of the law. There is no way in which the Union 
, can prevent you from obtaining work elsewhere if you decide to come! to work now. 
‘You cannot be "blackballed" or "blacklisted". TBere may be an attempt to create a 
‘problem or two, but you will be fully protected. 
La i 
We have remodelled our plant extensively while you have been gone, and 
believe that we now have a better Long Lake Lumber Company and Spokane Pine 
Products Company for having done it. We will be more efficient in our operations, 
‘and we will have a better chance of staying alive as a Company in today's highly 
‘competitive and currently depressed lumber and millwork market. | 
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4 
To those of you who plan to come to work Thursday morning we say 


"Welcome Home". We will be glad to see you, and will be ready to get things imme- 
diately under way. To those of you who are not planning to come back until next 
week, we say "Hurry Back". We're sorry you can't make it Thursday, but we 

will be glad to see you next week or whenever you can make it. 


To those of you who may still be hesitating about coming back with the 
strike still going, we say we don't believe you have anything to fear. The strike has 
been a long one. It has been a hard experience for everyone. We believe that every- 
one -- Company and employees -- have undergone sufficient hardship. Now is the 
time to let what is past be past, and begin to build together for the future. We are 
confident that with the fine group of employees we have, we will be able to do this 
without difficulty. 


We do not know for certain, but we believe that some employees do not plan. & 
to come back at all. If you should change your mind in the near future, please contact 
us:.: However, also please bear in mind that beginning January 24, we will begin to ' 
hire permanent replacements for employees who are not then back at work as we see +3 
fit. And, until we do actually permanently replace you, you are still an employee of 
ours and can return whenever you wish. We will not like to do this, but we will do 
this if itis necessary. The partial shutdown caused by the strike is now coming to an 
end. When we resume full operations, we are determined to have a full crew within 
a very short time. We can and will find new employees if necessary. We have many 
applications right now. And with the announced close-down of much of Boise Cascade's 
Western Pine operation, we will have more. Anyone desiring to return to work but 
unable to make it by January 24 may advise us by letter and we will try to work out a 
suitable date for his return. 


Wage rates are exactly what they were before the strike plus 16¢ per hour, 
previously rejected by the Union. In addition, we have under consideration the 
distribution of a job bracket fund equal to a total of 3¢ per hour which has also been 
previously offered to the Union. While in some cases we may not be able to return 
you to the job you did before the strike, you will be provided suitable work. 


As we told the Union Committee, we stand ready to meet with the Union any- 
time there seems a chance to make progress. We are not very hopeful. We have been 
through almost 30 weeks of strike and partial shutdown. That is long enough. The 
time is here to get going again. We hope you will all join with us as we work together 
to get our Company operating once more for the benefit of us all. 


Sincerely, 


LONG LAKE LUMBER COMPANY & 
SPOKANE PINE PRODUCTS COMPANY 
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IN THE 


United States Court of Appeals 


Fog tHE District or CoLumBia Ciecurr 


InrernationaL Woopworkers oF America, AFL-CIO, 
Local 3-10, Petitioner, 


v. 


Nationan Lasor Reuations Boarp, Respondent. 


On Petition To Review a Decision and Order of the 
National Labor Relations Board 


BRIEF FOR PETITIONER 


STATEMENT OF ISSUES PRESENTED FOR REVIEW 


The single issue presented for review in this case is 
whether, consistent with the National Labor Relations Act, 
an employer may insist as a condition of signing a col- 
lective bargaining agreement on a provision whereby the 
union grants him the right to make unilateral changes dur- 
ing the life of the contract materially affecting wages, 


2 


hours, and working conditions, without the prior notice 
and bargaining thereon required by Section 8(a) (5) of the 
Act. 


This case is closely related to, and arises from, the Long 
Lake Lumber Company’s desire to avoid the effect of, this 
Court’s previous ruling involving the same parties in In- 
ternational Woodworkers v. NLRB and Long Lake Lum- 
ber Company, 127 U.S. App. D.C. 81, 380 F. 2d 628. See 
infra, pp. 23-28. 


REFERENCE TO RULINGS 


The Trial Examiner’s Decision, finding the Long Lake 
Lumber Company in violation of the National Labor Re- 
lations Act, was issued in this case on November 29, 1968. 
The Decision and Order of the National Labor Relations 
Board, reversing that ruling and exonerating the employer, 
was issued on May 15, 1970. They are set forth in the 
Joint Appendix at pp. 14 and 2. 


STATEMENT OF THE CASE 


This case arises from a proceeding before the National 
Labor Relations Board which was presented to a Trial 
Examiner on stipulated facts. The central issue concerns 
the Company’s insistence, following expiration of its con- 
tract with the Union in 1966, that in any new agreement 
the Union must expressly yield to the Company the un- 
qualified right to make changes during the contract term 
materially affecting wages, hours, and working conditions, 
without prior notice and bargaining with the Union. As 
the record makes clear from the Company own explicit 
assertions to the Board’, its insistence was largely an ef- 
fort to avoid the force of recent judicial rulings requiring 
such notice and bargaining—rulings such as the Supreme 
Court’s Fibreboard opinion (379 U.S. 203) mandating 
prior negotiation before bargaining unit work is sub- 


1 Seo ‘‘Employer’s Brief to Trial Examiner’’, pp. 3-4, 33-34. 
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contracted; C & C Plywood (385 U.S. 421) requiring ad- 
vance bargaining on any incentive wage plan; and this 
Court’s decision in No. 20,526 against this same employer 
(International Woodworkers v. NLRB and Long Lake 
Lumber Co., 127 U.S. App. D.C. 81, 380 F. 2d 628) requir- 
ing prior notice and bargaining before it could change 
working hours. While a meeting of minds between the 
parties was reached on substantially all substantive ques- 
tions, a new contract was frustrated by the Company’s 
unyielding insistence at all meetings from May 1966 
through June of 1968, that there would be no contract un- 
less the Union agreed to its ‘‘management rights’’ clause 
and waived tn advance for the contract term its notice and 
bargaining rights within the major area scovered by the 
clause. 


Impasse having thus been reached, a charge was filed by 
the Union, and a Complaint issued. Trial Examiner 
Wilson found that as a matter of law the employer’s 
insistence upon the Union’s waiver of its statutory bar- 
gaining rights was a violation of the Company’s bargaining 
duty. The Labor Board, however, has reversed that con- 
clusion and exonerated the Company, in the view that the 
Supreme Court’s decision in Labor Board v. American Na- 
tional Insurance Co., 343 U.S. 395, generally authorizes 
employers to insist on ‘‘management rights’’ clauses in 
collective oditracts. 


We summarize below the undisputed facts. Thereafter 
we turn to our three-pronged Argument to this Court that: 
1) the Board plainly erred in deeming American National 
Insurance relevant in this case, 2) the Company has vio- 
lated the established Borg-Warner rule which requires 
it to bargain out the substantive terms of employment in 
all major areas of wages, hours and working conditions, 
and precludes its insistence on a right to make unilateral 
modification. during the contract without prior notice and 
bargaining thereon, and 3) that the Board’s attempted re- 
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liance here on the availability to the Union of after-the- 
event bargaining has already been rejected by this Court 
in its previous ruling against the Board and the Com- 
pany in No. 20,526. 


A. Negotiations Over the Company's “Management Rights” 
Clause 


There is presented for disposition in this case a single 
question of law: May an employer insist as a condition of 
signing a collective bargaining agreement on a provision 
granting him during the life of the contract the right to 
make changes affecting wages, hours and working con- 
ditions without the prior notice and bargaining otherwise 
required by Section 8(a) (5) of the Act? On that question 
the bargaining history between the parties was set forth 
in the following portion of the Trial Examiner’s decision 
(J.A. 16-22) : 


‘‘Respondent and the Union have had a bargaining 
relationship for many years. Their last contract ex- 
pired in early 1966, and between May 5, 1966, and 
June 21, 1968, they had_21 bargaining meetings. At 
each of these meetings, Respondent insisted upon and 
the Union resisted various substantially similar ver- 
sions of a stringent and generally extremely detailed 
management rights clause. 


Its first management functions clause was proposed 
on May 5, 1966, and reads: 


Except to the extent expressly abridged by a specific 
provision of this Agreement, the Company reserves 
and retains, solely and exclusively, all of its Common 
Law rights to manage the business, as such rights 
existed prior to the execution of this or any other pre- 
vious agreement with the Union or any other union. 
The sole and exclusive rights of management which 
are not abridged by this Agreement, shall include 
but are not limited to its right to determine the ex- 
istence or non-existence of facts which are the basis 
of a management decision to determine prices of 
products, volume of production and methods of fi- 
nancing, to drop a product line, to sell or lease the 
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business, or any part thereof, free of the liabilities 
of this Agreement, to establish or continue policies, 
practices and procedures for the conduct of the busi- 
ness and, from time to time, to change or abolish such 
policies, practices or procedures; the right to deter- 
mine and from time to time redetermine, the number, 
lc cation, and relocation and types of its operations, 
and tlee methods, processes, and materials to be em- 
ployed; to discontinue processes or operations or to 
discontinue their performance by employees of the 
Company; to determine the number of hours per day 
or per week operations shall be carried on; to select 
and to determine the number and types of employees 
required; to assign work to such employees in ac- 
cordance with the requirements determined by man- 
agement; to establish and change work schedules and 
assignments; to transfer, promote, or demote em- 
ployees, or to lay off, terminate, or otherwise relieve 
employees from duty for lack of work or other legiti- 
mate reasons, to determine the fact of lack of work, 
to make and enforce reasonable rules for the mainte- 
nanceof discipline; to suspend, discharge, or other- 
wise discipline employees for cause and otherwise 


to tale such measures as management may deter- 
mine to be necessary for the orderly, efficient and 
profitable operations of its business—all to the best 
regard of its employees and the welfare of the op- 
eration. 


In its brief, Respondent claims that one of the rea- 
sons for this demand and its substantial repetition 
for over 2 years, was that some years ago the Union’s 
Local passed a resolution that Respondent should dis- 
charge its Production Manager. Another reason was 
that in a prior Board case the Board and Court of 
Appeals had found Respondent had violated Section 
8(a)(5) of the Act by unilaterally rescheduling the 
work week of maintenance employees. Respondent 
felt ‘‘that the portion of the contract involved had 
been intentionally negotiated so that the [Respondent] 
was free to reschedule maintenance employees as it 
saw fit.?! A third reason was that because of alleged 
changes in the attitudes of the Board and the Courts, 


1 During the long negotiations herein the Union acceded to Respond- 
ent’s contention that it should be allowed to reschedule the workweek. 
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Respondent’s counsel believed ‘‘a management rights 
clause of some type permitting the [Respondent] to 
‘fll in the gaps’ where a labor contract was silent 
might be desirable.’’ Another reason for insisting on 
a stringent and detailed management rights clause 
was that Respondent obtained and presumably read 
“Protecting Management’s Rights Under a Union 
Contract’’, published by the Reasearch Institute of 
America. Respondent relied upon clauses recommend- 
ed in this book in formulating its own clauses. These 
Seen have been advanced by Respondent in its 
brief. 


Before and after the issue of a scheduled workweek 
for maintenance employees had been settled by the 
Union’s acquiescence, Respondent insisted on the sub- 
stance of its management prerogatives clause. Re- 
spondent did not ask the Union for agreement concern- 
ing the workweek, hours or terms of employment of 
any classification of employee. 


Respondent, not long after its original proposal, did 
put forward a much shorter clause for consideration 
by the Union. It reads: 


Except to the extent expressly abridged by a specific 
provision of this Agreement, the company reserves 
and retains, solely and exclusively, all of it Common 
Law or any other rights to manage business, as such 
rights existed prior to the execution of this or any 
other previous agreement with this Union or any 
other union. 


It is plain that Respondent was demanding that the 
Union, excepting as the contract spelled out to the con- 
trary, was to have no more than pre-Wagner Act rights 
with no right to represent the employees as day to day 
problems arose. 


As these management rights proposals were being 
advanced, it is clear that the Union was not adamantly 
opposed to all management rights clauses. It had con- 
tracts containing such clauses, but not as restrictive 
as Respondent’s, with other employers. 


By August 24, 1966, Respondent proposed a more 
restrictive clause. In this clause, Respondent reserved 
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to itself all ‘other rights”’ as well as its Common Law 
rights and the new proposal eliminated ‘‘cause’’ as a 
reason for suspension, discharge or discipline. In this 
demand Respondent eliminated any provisions about 
“‘the best regard of its employees.”’ 


While the record herein was almost completely stipu- 
lated, the stipulations and exhibits are voluminous and 
it is not practical to set forth herein anything approxi- 
mating all the discussions or all the proposals and 
counterproposals. In any event, at the ninth negotia- 
tion session on January 16, 1967, Respondent made 
two so-called new management rights proposals which 
made clear that past practice was to be ignored and 
the Union’s participation as the employees’ representa- 
tive was to be restricted. At the end of this meeting, 
these proposals were withdrawn. 


On April 14, 1967, the Union? counter proposed as a 
management rights clause, the following: 


Except as specifically limited by express provision 
of this agreement, all rights, power, and authority 
customarily exercised by management in the direc- 
tion of the work force and the operation of the 
business are retained by the Company. 


This was a so-called area bob-tailed clause which Re- 
spondent had previously rejected. The Union was 
seeking recognition of past practices and the Common 
Law of the shop, while conceding management rights. 
With the Union proposal it would not be necessary to 
write into the contract every past practice and every 
nuance which had made a shop Common Law. Re- 
spondent rejected the Union’s proposal and repeated 
its management rights demands. 


The Section 10(b) date was April 26, 1967. On May 
25, 1967, the Union, stating it wished to settle the 
strike, nonetheless stated it could not accept Respond- 
ent’s management rights proposals. Respondent re- 
newed its demands for detailed and very stringent 
management rights clauses. 


2Employees had been on strike since July 18, 1966, and the strike 
was still in progress at the time of the hearing. 
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Between January 26, 1967 and December 15, 1967 
the parties held eight bargaining meetings, during the 
course of which the Union varied its management 
rights proposal in an effort to meet Respondent’s de- 
mands and still continue as bargaining representative. 
The Union’s proposals were rejected by Respondent 
which continued to insist on its detailed demands. Re- 
spondent was willing that the Union come up with 
language of its own if it ‘¢eontained the substance or 
sense of [Respondent’s] proposals on Management 
Rights.”’ 


On December 5, 1967, the Union proposed another 
version of an acceptable, to it, management rights 
clause but Respondent rejected it, insisting, ‘‘the Man- 
agement Rights clause agreed upon should essentially 
be the sense of the [Respondent’s] proposal.’’ 


On December 15, 1967, at their eighteenth session, 
when agreement was near on all issues except manage- 
ment rights, the Union renewed its December 5, pro- 
posal and Respondent rejected it. Respondent in- 
sisted that the substance of its management rights 
proposal was essential (non-bargainable) to any agree- 
ment. Respondent insisted it wanted the Union to spell 
out in any contract ‘‘all of the rights it wanted to pro- 
tect or in which it had an interest and anything else 
to be left to the [Respondent] to be able to proceed 
without fear of an unfair labor practice or a lawsuit.”’ 
Respondent took the position “‘ (1) where the contract 
was silent management should be free to proceed to a 
decision without being put in peril thereby; (2) and 
to illustrate, specific examples of the management 
rights should be set forth.’’ Respondent then repro- 
posed that ‘‘the ultimate language of the management 
rights should state that if contract is silent manage- 
ment may proceed and then set out some examples by 
way of illustration.”? The Union declined this re- 
proposal. Respondent then insisted that any manage- 
ment rights clause should ‘‘say (1) where the contract 
is silent [Respondent] is free to proceed unilaterally 
without peril and, (2) to clarify that by specific ex- 
amples which should be set forth.”’ The Union re- 
jected this. But for management rights and return of 
strikers to work the parties were near agreement. 
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On March 18, 1968, Respondent, by letter, made an- 
other detailed and stringent management rights pro- 
posal. In this proposal, Respondent sought the night 
to make changes in employment conditions unless spe- 
cifically taken care of by the contract and without re- 
gard to many years of past practice. After almost 
two years of bargaining, Respondent sought a 7 months 
contract. 


On June 20, 1968, the parties exchanged proposals 
on management rights and the Union representative 
indicated that on the basis of the proposals, agree- 
ment seemed near and he was prepared to recommend 
settlement. The parties agreed to meet June 21, 1968, 
to discuss their proposals. 


On June 21, 1968, the parties again met and far from 
Respondent’s proposal of the day before, Respondent 
offered a 314 month contract providing the following 
management rights clause: 


A. The Union has the rights which are specifically 
spelled out in this Agreement as well as such rights 


as are given it by statute unless these rights are 
limited by any provision of this Agreement. 


. All rights customarily traditionally exercised by 
the Company to operate its business and direct its 
employees are hereby expressly reserved by and to 
the Company unless the terms of this Agreement 
specifically limit said rights, in which event the 
terms of this Agreement shall control. Except to 
the extent specifically limited by some other term of 
this Agreement, these rights include, but are not 
limited to, the right to determine prices of products, 
volume of production and methods of financing, to 
drop or add a product line, to sell, merge, consoli- 
date or lease the business, or any part thereof, free 
of the liabilities of this Agreement, to establish, re- 
vise or continue policies, practices and procedures 
for the conduct of the business, and, from time to 
time, to change or abolish such policies, practices, 
or procedures ; the right to determine and from time 
to time redetermine, the number, location, reloca- 
tion and types of operations, and the methods, proc- 
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esses and materials to be employed; to discontinue 
processes or operations or to discontinue their per- 
formance by employees of the Company and/or to 
subcontract same; to determine the number of hours 
per day or per week operations shall be carried on; 
to select and to determine the number, types and 
competence of employees required; to assign work 
to such employees in accordance with the require- 
ments determined by management; to determine 
the existence of the lack of work; to make and en- 
force reasonable rules for the maintenance of dis- 
cipline or efficiency; to suspend, discharge or other- 
wise discipline employees ; and, to take such meas- 
ures as management may determine to be necessary 
for the orderly, efficient and profitable operation of 
its business—all to the best regard of its employees 
and the welfare of the operation. 


Obviously, Respondent was again insisting on agree- 
ment by the Union with Respondent’s demands for 
merely permissive bargaining matters and nonbargain- 
able matters along with legitimate subjects of collec- 


tive bargaining. The Union rejected Respondent’s 
June 21, 1968, proposal.”’ 


B. The Trial Examiner’s Ruling 


On the basis of his findings of fact set forth above, the 
Trial Examiner concluded in his decision that the Com- 
pany had engaged in bad faith bargaining, in violation of 
Section 8(a) (5) of the National Labor Relations Act, when 
it insisted that with respect to employer changes or inno- 
vations affecting wages, hours, and working conditions the 
Union would have to waive its notice and bargaining rights 
under the Act. As the Trial Examiner put it (J.A. 23): 
«J find it would be virtually impossible to write a contract 
which would cover every contingency which might arise 
during a contract term covering wages, hours and condi- 
tions of employment. This is what Respondent was de- 
manding of the Union or else the Respondent was free to 
act unilaterally without peril so far as the Board and the 
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Courts were concerned.’? And, as the Examiner con- 
tinued (J.A. 25): 


“Had the Union accepted Respondent’s proposals it 
would have waived most of its rights under the Act. 
Had the Union accepted Respondent’s management 
rights proposals, it would have divested itself of the 
right to represent the employees in new and old matters 
which might and would arise during the term of the 
contract.”’ 


“‘Respondent’s positions have not been reasonable 
and its proferred advanced reasons for adamant in- 
sistence on most stringent and detailed management 
rights clauses are nothing more than ‘excuses.’ The 
managoment rights proposals, it knew, would remove 
the Union from its statutory part as bargaining 
representative during the contract term. Respondent 
professedly had nothing specific in mind which it sought 
to accomplish by its detailed management rights 
clauses. It is obvious it sought particularly to rid 
itself of the obligation to bargain with the Union dur- 
ing the term of the contract.”’ 


Having found that the Company insisted as the price of 
an agreement on the Union’s waiver of its statutory bar- 
gaining rights, the Trial Examiner held that conduct a vio- 
lation of the statute, concluding (J.A. 26) that: 


“The words of the Board in Stuart Radiator Core 
Manufacturing Co. Inc., supra, make evident that since 
May 25, 1967, Respondent has violated Section 8(a) (5) 
and (1) of the Act: 


‘An evaluation of all Respondent’s proposals 
herein indicate that Respondent was determined to 
force the Union to abandon its right to be consulted 
regarding practically all disputes that might arise 
during the term of the contract relating to terms and 
conditions of employment; i.e., to waive its statutory 
right to bargaining collectively. Such proposals 
indicate more than hard bargaining. Since the Re- 
spondent could not have offered them with any rea- 
sonable expectation that they would be acceptable to 
the Union, we can only conclude that Respondent 
did not approach the negotiations in good faith and 
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with the intent of reaching an agreement. We thus 
find that Respondent’s approach to negotiations was 
superficial, and completely inconsistent with the 
principle of good-faith bargaining.’ ”’ 


C. The Board’s Decision 

The Decision and Order of the Board reject the Trial 
Examiners’ conclusion, member Brown dissenting. The 
key to the majority ruling is the Board’s stated view (J.A. 
11) that in this case the Board is ‘‘guided”’ by the decision - 
in American National Insurance, which ‘‘holds that man- 
agement functions clauses like those here involved, are 
mandatory subjects of collective bargaining; that it is 
not, per sé, an unfair labor practice for an employer to 
insist upon such clauses ...’? Having found, on the basis 
of its equating of this case with American National Insur- 
ance, that the Company could insist on its management 
rights clause, and finding ‘‘no independent evidence from 
which an inference of bad faith may be drawn’’ the Board 
exonerates the Company. It also suggests that the Union’s 


recourse under the Company’s demand was to accept it, 
and if during the term the employer unilaterally changed 
working conditions then to invoke a strike if it could not 
persuade the Company to retract (J.A. 12). 


In the Argument we demonstrate the clear irrelevance of 
the ruling in American National Insurance, and urge the 
direct applicability here of the Borg-Warner rule. That 
rule precludes an employer from insisting as the condition 
of a contract that the union waive its statutory bargaining 
rights, which is exactly what the Long Lake Company de- 
manded of the Union in this case. 


ARGUMENT 
Viewed from a distance the bull resembles the cow. But 
one who fails to note the salient differences and approaches 
in search of milk may find himself impaled on the horns of 
his own myopia. That is the plight of the Labor Board in 
this case, for its opinion mistakenly likens this case to 
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American National Insurance. Thus the Board blandly 
equates this employer’s insistence on a sweeping ‘‘man- 
agement rights’’ clause requiring petitioner to waive im 
advance its NLRA notice and bargaining rights on vital 
employment changes the employer may later initiate, with 
the altogether different clause in American National In- 
surance, where the employer demanded only that cer- 
tain subjects be exempted from the union-proposed com- 
pulsory arbitration clause. The present waiver clause and 
the bargaining context for its assertion, are 180 degrees 
from the ‘‘no arbitration’? clause in American National 
Insurance. 


True, in both cases the employer was asserting its pre- 
rogative with respect to certain employment subjects, but 
that similarity only highlights the differences between the 
cases. All that the Supreme Court approved in American 
National Insurance was an employer’s insistence on with- 
holding certain subjects from the union-proposed compul- 
sory arbitration clause. That ‘‘economic”? demand the 
Court found to be a corollary of the employer’s right to 
decline an arbitration clause altogether. Not a word in the 
decision implies that there the employer sought or could 
legally have insisted on waiver by the union of its 
8(a)(5) rights of notice and bargaining on changes in em- 
ployment conditions. By contrast, in this case there was 
no arbitration clause proposed at all; instead, what the 
employer demanded as the price of a contract was a sweep- 
ing waiver by the Union of its future bargaining rights, 
guaranteed by Section 8(a) (5), in major areas specified by 
the clause: subcontracting, sale or lease, hours of work, 
discipline of employees, etc. Indeed, as the Board’s opinion 
makes clear (see J.A. 8 and supra, p. 2, n. 1), the Long 
Lake Company insisted to impasse upon its demand for a 
union waiver precisely because recently the Supreme Court 
in Fibreboard required employers to bargain before subcon- 
tracting work, and because this Court in its previous deci- 
sion involving this same Company required it to bargain 
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with the Union before changing the work-week (127 U.S. 
App. D.C. 81, 380 F. 2a 628). The Company’s blatant 
demand here was that as the price of a contract the Union 
waive stautory bargaining rights recently and specifically 
upheld by this Court and the Supreme Court. 


As we demonstrate in Section ‘A below, the difference be- 
tween American National Insurance and this case is clear 
and the Board erred in failing to discern it. In Section B 
we review the established rule barring employer insistence 
on union waiver of its statutory bargaining rights as the 
price for signing a contract. In Section C we demonstrate 
that this Court in its previous Long Lake ruling has already 
rejected the Board’s ‘‘after-the-fact bargaining’ rationale. 


A. The Board Erred in Viewing American National Insurance 
as Governing This Case 


The bargaining history and proposed clause in Labor 
Board v. American National Insurance Co., 343 U.S. 395, 
are summarized in the Supreme Court’s opinion in that 
ease. There, shortly after the union was certified as the 
bargaining representative negotiations for a contract com- 
menced, wherein the union proposed a broad arbitration 
clause for settling all contract grievances (343 U.S. at pp. 
396-397). ‘The company, however, “objected to the provi- 
sions calling for unlimited arbitration’, and offered a 
counterproposal ‘‘listing matters such as promotions, dis- 
cipline and work scheduling as the responsibility of man- 
agement and excluding such matters from arbitration’’ (at 
p. 397). The company’s counterproposal for limiting the 
arbitration subjects was formalized in writing on January 
17, 1949 as follows (343 U.S. at p. 398) : 


“<The right to select and hire, to promote to a better 
position, to discharge, demote or discipline for cause, 
and to maintain discipline and efficiency of employees 
and to determine the schedules of work is recognized 
by both union and company as the proper responsi- 
bility and prerogative of management to be held and 
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exercifed by the company, and while it is agreed that 
an employee feeling himself to have been aggrieved 
by any decision of the company in respect to such 
matters, or the union in his behalf, shall have the 
right to have such decision reviewed by top manage- 
ment officials of the company under the grievance 
machinery hereinafter set forth, it is further agreed 
that the final decision of the company made by such 
top management officials shall not be further review- 
able by arbitration.’’ 


Throughout the ensuing negotiations, the company 
adamantly declined to accept a contract without its pro- 
posed limitation on the scope of compulsory arbitration. As- 
its own brief emphasized in the Supreme Court (Brief for 
Respondent, p. 6), ‘‘from the outset of negotiations . . .”’ 
arbitration and wages were the ‘‘only real differences’’ be- 
tween the parties; and (id., p. 11) that ‘‘the basic question 
... was not so much what prerogatives should be reserved 
to management, but was, rather, whether or not the deci- 
sions of the Company made in respect to same should be 


subject to review by arbitration ...’’ Ultimately, after a 
Labor Board proceeding was commenced against the em- 
ployer the parties signed a contract incorporating the com- 
pany’s counterproposal substantially in the form of its 
January 17 draft. 


Deeming the kind of clause sought (and obtained) by the 
American National Insurance Company a violation of the 
NLRA, the Labor Board issued a cease and desist order 
which included a paragraph ‘‘designed to prohibit bargain- 
ing for any management functions clause covering a con- 
dition of employment’’ (343 U.S. at 400). The Court of 
Appeals’ reversal of that portion of the Board’s order 
was affirmed by the Supreme Court, which rejected the 
Board’s per se contention and declined in the particular 
circumstances to find the Act violated by the Company’s 
insistence on its management functions clause (343 U.S. 
at 409). The theme repeatedly voiced by the Supreme 
Court wat that in merely limiting the area wherein the 
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contract would provide for compulsory arbitration the em- 
ployer was exercising a statutory right to resist a union 
demand for an economic concession. 


Thus, the company’s proposed clause was described by 
the Court (at p. 399) as one that merely ‘‘rendered non- 
arbitrable matters of discipline, work schedules and other 
matters covered by the clause’. The same emphasis ap- 
pears in the Court’s rationale for rejecting the Board’s 
per se violation contention, the opinion stating (at p. 407) 
that “The Board’s argument is a technical one for it ts 
conceded that respondent would not be guilty of an un- 
fair labor practice if, instead of proposing a clause that re- 
moved some matters from arbitration, it simply refused in 
good faith to agree to the Union proposal for unlimited 
arbitration.’ After analyzing Section 8(d) of the Act, the 
Court rejected (at p. 409) ‘‘the Board’s holding that bar- 
gaining for the management functions clause proposed by 
respondent was, per se, an unfair labor practice’’, and 
ruled also (ibid) that ‘‘the evidence, viewed as a whole, 


does not show that respondent refused to bargain in good 
faith by reason of its bargaining for a management func- 
tions clause as a counterproposal to the Union’s demand 
for unlimited arbitration.” 


From the foregoing it is clear that the only issue re- 
solved by the Court in American National Insurance was 
whether in response to a union demand for unlimited arbi- 
tration an employer may demand that grievances in certain 
areas be exempted from the compulsory arbitration provi- 
sion. There was not a word in the Supreme Court’s ruling 
which suggested, for instance, that the company’s proposal 
would or could have precluded a judicial action under Sec- 
tion 301 of the Labor-Management Relations Act alleging 
a contract breach by the company in one of the specified 
“management functions”’ areas.” Similarly, there was not 


2Indeed, the very language of the proposal, which permitted discharge, 
demotion or discipline only ‘‘for cause’’, employed the terminology tradi- 
tionally construed to give rise to a cause of action for arbitrary disciplinary 
punishment. 
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the slightest suggestion that the company’s clause would 
free it of its statutory duty under Section 8(a) (5) of good 
faith bargaining before making material changes in work- 
ing conditions in any of the specified areas. Had anything 
of that kind been suggested, the rationale of the Court’s 
decision—that the company’s proposals to limit arbitra- 
tion was barred from Labor Board interference by Section 
8(d) of the Act—would, of course, have been quite unre- 
sponsive. For if the company’s demand had not been simply 
to limit the arbitration clause but rather that the union 
waive in advance its bargaining rights concerning unspeci- 
fied changes the employer might later make in working 
conditions, there would have been presented not a Section 
8(d) issue but the question whether an employer can insist 
as the condition for agreeing to a contract that the union 
grant an advance waiver of its statutory bargaining rights. 
That, in fact, is precisely the question in the present case, 
which does not at all concern a proposal limiting the arbi- 
tration clause, which was the only issue in American Na- 
tional Insitrance. 


Here, there was never any proposal for arbitration. 
Rather, the Long Lake Company insisted to the point of 
bargaining impasse that there could be no contract at all 
unless the Union agreed in the contract to waive its right 
to notice and bargaining before there could be changes in 
working conditions. The Union was asked to stipulate that 
the Company could do unilaterally during the contract term 
everything not specifically precluded by the contract. In- 
cluded were ven such vital matters as subcontracting of 
the work to other employees—which the Supreme Court in 
Fibreboard made the subject of mandatory notice and bar- 
gaining—end changes in the workweek, which this Court 
(380 F. 2d 628) made the subject of mandatory notice and 
bargaining in its previous decision involving this em- 
ployer. Indeed, the Board notes (J.A. 8) the Company’s 
concessioxs (see supra, p. 2, n. 1), that the very reason for 
the Company’s insistence on the waiver clause was this 
Court’s ruling against the Company on the unilateral 
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change of working hours issue, and such Supreme Court 
decisions as Fibreboard confirming its obligation to notify 
the union and bargain with it before making material 
changes in working conditions. In sum, the waiver clause 
demanded by the Company was an unblushing ultimatum 
that if the Union wanted a contract it would have to sur- 
render in advance its vital bargaining rights under Section 
8(a) (5)of the statute, upon which rights the very survival 
of the union and the workers’ jobs may very well depend. 


In the next section of the discussion we demonstrate that 
the employer’s insistence on the Union’s waiver of its 
statutory bargaining rights was a clear violation of the 
statute. Before turning to that point, however, it bears 
reemphasis that whether legal or illegal the waiver clause 
demanded here is not at all the arbitration reservation 
which was in issue in American National Insurance. The 
Board in resolving the present case states that it is ‘‘guided 
in our view of the case”’ by the ruling in American National 
Insurance because ‘‘that case holds that management fune- 
tions clauses like those here involved are mandatory sub- 
jects for collective bargaining’. The Board is simply in 
error. Management functions clauses limiting arbitration 
are in no sense “‘like those here involved”’, demanding 
waiver of NLRA bargaining rights. The Board’s undis- 
criminating equation of the two quite different animals is 
the faulty foundation of its ruling in this case. The proper 
foundation here—to which we now turn—is not American 
National Insurance but the established Borg-Warner prin- 
ciple barring insistence by either party upon the other’s 
waiver of its statutory rights. 


B. Employer Insistence, as a Condition of Agreeing to a Con- 
tract, on the Union’s Waiver of Its Statutory Bargaining 
Rights Is a Violation of Section 8(a)(5) 

The principle which governs the present case is too 
firmly established to permit of any doubt since the ruling 
in Labor Board v. Wooster Division of Borg-Warner Corp., 
356 U.S. 342. There the Supreme Court held in clear and 
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emphatic terms that an employer violates his bargaining 
duty under the NLRA if he insists as a condition of a con- 
tract that the union waive its statutory rights. One of the 
rights which the employer had there insisted that the union 
waive was its right to act as the bargaining representative 
of the employees. That, of course, is the same right which 
the Company in the present case insisted that the Union 
waive in a number of major areas wherein it is established 
that the bargaining right attaches and the employer cannot 
take unilateral action. 


For instance, it is an established right of a union (F%bre- 
board Pap&r Products Corp. v. Labor Board, 379 U.S. 203) 
to have prior notice and bargaining if during the contract 
term the employer desires to sub-contract work to em- 
ployees outside the bargaining unit; but the Company here 
insisted in its ‘‘management rights”’ clause that the Union 
waive that right. Similarly, the very text of the Act makes 
‘chours”? a mandatory bargaining subject, and this Court 
so held in its previous ruling against this very Company 
(380 F. 2d 628) ; yet the Company insisted in the broadest 
terms that the Union sign a waiver permitting unrestricted 
employer changes in ‘‘hours per day and per week’’ during 
the contract term. Another direct right of the Union as 
the employees’ representative (see Wm. J. Burns Detective 
Agency, 182 NLRB No. 50, 74 LRRM 1098) is to have the 
collective contract apply to any successor employer; but 
the Company here demanded the right to ‘‘sell, merge, con- 
solidated or lease the business, or any part thereof, free of 
the liabilities of this Agreement .. .’’. Indeed, in the 
final version of the Company’s management rights clause 
(J.A. 7, n. 6) it even demanded the unqualified right “‘to sus- 
pend, discharge or otherwise discipline employees’’ (cf. 
Vanderbilt Products Inc. v. NLRB, 297 F. 2d 833 (C.A. 2, 
1961)). 

Thus it is clear beyond dispute—and the Board’s opinion 
does not dispute it—that what the Company adamantly de- 
manded as the price of a contract was the Union’s waiver 
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of its right to prior notice and bargaining concerning 
changes the employer might initiate during the contract 
with respect to major mandatory bargaining subjects. 
What was demanded was not an agreement on substantive 
employment terms, but a carte blanche for the employer to 
alter terms of employment without the prior notice and 
bargaining guaranteed by Section 8(a)(5). Indeed, as the 
Trial Examiner noted (J.A. 23) the Company could not 
have made clearer the nature of its ‘‘management rights’ 
demand than it did in its brief before him. That brief, filed 
by attorney Tichy who had also been the Company’s chief 
negotiator, stated (p. 6, emphasis supplied) : 


“The Employer sought to contractually establish 
what it believed to be its rights prior to some recent 
decisions of the Board and the Courts. Succinetly, it 
believed that with respect to any matter which was not 
specifically controlled by the labor contract, it would 
be free to act with respect to wages, hours and working 
conditions without first reaching an agreement or im- 
passe with the labor union. To insure that this right 
was not destroyed by judicial interpretation and that 
the terms of the Union’s waiver of its right to bargain 
was sufficiently clear and unmistakable, the Employer 
sought an itemization by specific examples of this re- 
served right.”’ 


But, as we have noted, the Borg-Warner rule prohibits 
an employer from conditioning his willingness to contract 
upon the union’s “waiver of its right to bargaining’’. In 
such a ease American National Insurance has no applica- 
tion whatever; as the Board itself pointed out to the Su- 
preme Court in Borg-Warner (Brief for the National Labor 
Relations Board, p. 15) in terms precisely applicable here: 


“The absence of any proof of the Company’s bad 
faith in proposing the ballot clause cannot excuse the 
Company’s insistence upon the representative’s sur- 
render of a right or benefit conferred by the Act which 
the clause contemplated. Bad faith is the applicable 
yardstick where the issue is a term or condition of em- 
ployment. It does not apply to matters outside the 
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statutory area of compulsory bargaining, such as the 
right to full and exclusive recognition. This is the 
decisive distinction between the instant case and Na- 
tional Labor Relations Board v. American National 
Insurance Co., 343 U.S. 395.”’ 


The Borg-Warner principle has been applied by the 
Board on too many occasions and in too many different 
settings to permit of doubt at this juncture. In numerous 
rulings both before and after American National Insurance, 
many judicially affirmed, the Board has held that an em- 
ployer must bargain with the union on any mandatory bar- 
gaining subject in specifics, and that his insistence on re- 
tention of a general and untrammeled option with respect 
to wages, hours, or other working conditions is a violation 
of his bargaining duty under Section 8(a)(5). See, e.g. 
Aluminum Ore Company v. NLRB, 131 F. 2d 485 (C.A. 7, 
1942); NLRB v. J. H. Allison Co., 165 F. 2d 766 (C.A. 6, 
1948) ; Majure v. NI-B, 198 F. 2d 735 (C.A. 5, 1952) ; Alba- 
Waldensian, Inc., 167 NLRB 695 (1967), enfd. 404 F. 2d 1370 


(C.A. 4, 1968); ef. Iron Castings Inc., 114 NLRB 739, 744 
(1955). 


It is, of course, a corollary from that principle, that the 
employer cannot, instead of bargaining out the specifics, 
insist upon a contract clause surrendering the union’s right 
to such bargaining during the contract term. The Board 
itself so ruled as recently as March of 1969 in approving a 
Trial Examiner’s holding strikingly similar to that in the 
present case in Florida Machine & Foundry, 174 N.L.R.B. 
No. 170, 70 LRRM 1411.3 There the Board approved the 


3 Hardly distinguishable from tho clause demanded here by Long Lake 
was the clase in Florida Machine § Foundry: 


** Management Rights 
A. The Management of the Company’s plants and the direction of its 
working forces, including the right to establish new jobs, abolish or 
change existing jobs, increase or decrease the number of jobs, temporarily 
or permanently, change matcrials, processes, products, equipment, to sub- 
contract any of the manufacturing, warehousing and delivery, to dis- 
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following ruling of the Trial Examiner finding unlawful 
an employer’s insistence on its ‘“‘Management Rights”’ 
clause: 


“The Company proposed and insisted throughout 
the negotiations that the Union accept contract clauses 
which drastically curtailed the Union’s representation 
rights. Article ILA of its proposed contract, titled 
‘Management Rights,’’ vested in the Company, ‘‘not 
subject to arbitration,”’ the right to establish, abolish 
or change jobs; to change materials, products, proc- 
esses, and equipment; to subcontract or discontinue 
operations; and, “Subject to the provisions of this 
agreement,”’ the right to schedule and assign work, to 
recall laid-off employees, and to demote, suspend, dis- 
cipline, or discharged employees . . . Under Article XIT, 
Contract Constitutes Entire Agreement of Parties, the 
contract settled ‘‘all matters of collective bargaining 
for and during its term’’ and the parties waived their 
right to bargain on matters not covered by the contract 
‘even though such subjects or matters may not have 
been within the knowledge or contemplation of either or 


both parties at the time they negotiated or signed this 
Agreement.”? As the Company ineluded in its pro- 
posals no improvements in existing conditions of em- 
ployment which might compensate the employees for 
their sweeping relinquishment by the Union of their 


continue, temporarily or permanently, in whole or in part, its business of 
manufacturing and delivery, to increase or decrease the number of work- 
ing hours per day or per week, shall be vested exclusively in the Com- 
pany and not subject to arbitration. The Company shall be the sole 
judge of applicants for employment, their qualifications and physical fit- 
ness, Subject to the provisions of this Agreement, the Company shall 
have the right to schedule and assign work to employees to be performed, 
recall employees who are laid off, demote, suspend, discipline or discharge 
for any cause not in violation of this Agreement. 


B. In addition to items mentioned in Paragraph ‘‘A,’’ the Company 
reserves and retains in full and completely any and all management 
rights, prerogatives and privileges, except to the extent that such rights, 
prerogatives and privileges are specifically limited by this Agreement, 
Such management rights as the Company reserves in Paragraph ‘‘A’’ 
and ‘‘B’’, and those rights which are not limited by this Agreement, 
shall not be subject to arbitration if this be provided for by this 


Agreement.’’ 
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right to representation, its proferred contract was 
one which the Union could not possibly justify to the 
employees and hence frustrated rather than furthered 
collective bargaining. Yet the Company never signifi- 
cantly retreated from its initial bargaining position, so 
making negotiations an exercise in futility, for without 
the Company’s proposed contract the Union at least re- 
tained unimpaired its statutory right to advance con- 
sultation and bargaining before the Company could 
effect changes in the employees’ wages, hours, and 
other conditions of employment.”’ 


The established Borg-Warner principle, which the Board 
has properly applied in many cases and as recently as its 
decision in Florida Machine & Foundry, was emasculated 
in the present case by the Board’s overextension of Ameri- 
can National Insurance. The principle applicable here is 
precisely the one which the Board urged on the Supreme 
Court in Borg-Warner (supra, p. 20), where it clearly 
noted that American National Insurance has no applica- 
bility given a Company’s ‘‘insistence upon the representa- 


tive’s surrender of a right or benefit conferred by the Act.’’ 
To reverse the Board’s decision this Court need do no 
more than accept the salient distinction which the Board 
successfully pressed in Borg-Warner and apply the ulti- 
mate ruling in that case to one where the employer has con- 
fessed his purpose ‘‘to insure .. . the Union’s waiver of its 
right to bargain.”’ 


C. The Board’s Reliance on the Availability of After-the-Fact 
Bargaining Has Already Been Rejected by This Court in 
Its Previous Ruling Against the Long Lake Company in 
No. 20,526 


As we have urged, the Company’s insistence on the 
Union’s outright waiver of prior notice and bargaining on 
material employment changes the Company might later 
make was an impermissible insistence on surrender of statu- 
tory rights. The Board itself appears at least implicitly to 
recognize the force of that argument; for in sustaining the 
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' Company’s conduct it relies heavily upon the fact that the 
' proposed contract did not include a no-strike provision so 
| that if the employer made changes unacceptable to the 
Union it could still demand bargaining and support its 
' bargaining position by a strike if the employer refused to 
retract (J-A. 12). 


The simple answer to the Board’s view is that if the em- 
ployer was impermissibly insisting on the Union waiving 
its statutory right to prior notice and bargaining on mate- 
rial work changes it is no solace that it retained after-the- 
fact bargaining rights which the Company did not insist 
that it waive. We may concede that the case would be 
' worse had the employer demanded a no-strike clause as 
' well as the waiver clause, but that does not validate the 
clear impropriety of the waiver which it did demand. 


Moreover, ‘‘after-the-fact bargaining”’ is the very argu- 
ment which has already been rejected by this Court in 
its decision in No. 20,526, the predecessor case involving 


the same parties. International Woodworkers v. NLRB 
and Long Lake Lumber Co., 127 U.S. App. D.C. 81, 380 F. 
24 628. There this Court described the salient facts as 
follows (at p. 629) : 


‘‘Because the employer found that the maximum effi- 
ciency in the maintenance of some of its machinery was 
not achieved by having its maintenance employees on 
the job at the same time as its production people, it 
directed, on July 21, 1964, one of the former to work 
from Tuesday through Saturday with no change in the 
hourly rate. This was done without prior consultation 
with, or the consent of, the Union, When the Union 
learned of this change a few weeks later, it complained 
to the employer. Discussions between the two failed 
to effect any accommodation by agreement; and the 
Union filed an unfair labor practice charge which 
eventuated in the Board order under review.”’ 


b) 


Those circumstances were held to constitute a violation of 
Section 8(a)(5) for the following reasons: 


‘“We think the Board was well within the orbit of 
its statutory authority in finding a violation. Although 
the contract did not address itself specifically to main- 
tenance employees in respect of the workweek, the sub- 
ject was an appropriate subject of bargaining, Meat 
Cutters Union, Local No. 189 v. Jewel Tea Co., 381 
U.S. 676, 691 (1965) ; and the record discloses a history 
of according the maintenance workers a Monday-to- 
Friday workweek which rendered unilateral change in- 
compatible with the bargaining obligation. In 1956, 
and again in 1957, the employer proposed to the Union 
a contréget: provision giving it the right to assign week- 
end work at straight time. The proposal failed to 
ripen through the bargaining process into a contract 
term. The 1963-1966 contract contained no manage- 
ment-prerogative clause that might conceivably em- 
brace this right. Under these circumstances, the em- 
ployer’s willingness to bargain after the fact—and on 
the Union’s time in the sense that the employee in 
question was not meanwhile restored to his Monday- 
Friday schedule or given premium pay—did not re- 
pair the employer’s default in its statutory duty to 
bargain with the Union about the terms and conditions 
of employment.”’ (at pp. 629-630; emphasis supplied). 

* 


Indeed, the Board’s opinion in the present case underlines 
the fact that this Court in its previous Long Lake ruling has 
already rejected the after-the-fact bargaining theory. It 
states in footnote 7 (J.A. 8; emphasis supplied) as follows: 


“The Board found that while the ‘right’ of resched- 
uling was neither granted nor restricted by the parties’ 
contract, Respondent was nonetheless legally obli- 
gated to bargain about the change in the absence of 
the Union’s clear and unmistakable grant to manage- 
ment of authority to make this change in employment 
conditions unilaterally. It held, however, that Re- 
spondent had in effect fulfilled the obligations which a 
bargaining order would compel by discussing the mat- 
ter with the Union at subsequent grievance meetings. 
(160 NLEB at p. 1480). Upon review, the D.C. Court 
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of Appeals reinstated the complaint and remanded the 
case to the Board with direction to frame a remedy 
for the violation found. See 380 F. 2d 628. On re- 
mand, the Board ordered Respondent to reinstate the 
grievant’s original workweek. 169 NLRB No. 17.” 


Yet the very holding by the Board which it concedes this 
Court rejected in reversing its former Long Lake opinion 
is employed once more in the Board’s present opinion as 
the rationalization for upholding the Company’s “‘manage- 
ment rights’? demand. In terms precisely like its earlier 
opinion, the Board states (J.A. 12): 


“The ‘management’ authority which Respondent 
sought to reserve unto itself related only to matters 
on which the contract was left silent. But even as to 
such matters, Respondent’s management rights pro- 
posals would not have precluded future bargaining. 
The management authority Respondent demanded was 
only to take initial action without consulting the Union 
in advance. Once such action was taken, the Union 
would have the right, and Respondent the correlative 
obligation, to subject the action taken to post hoc re- 
view under the grievance procedures where the Union 
would be afforded the opportunity through give and 
take discussion to obtain a change in management’s 
action. Nor can it be said on the facts of this case 
that the opportunity for post hoc discussion could be 
no more than a preordained exercise in futility. For, 
under the contract, the Union would be left free to 
strike once the grievance procedures were exhausted, 
and thus would be in a position to press its grievances 
with Respondent under conditions in which, as Re- 
spondent would be aware, the Union held in reserve a 
possible use of economic power.”’ 


We cannot believe that this Court already having re- 
jected after-the-fact bargaining by this Company as com- 
pliance with Section 8(a) (5), could now accept the Board’s 
rationale that the Company can nevertheless insist upon 
waiver of prior notice and bargaining on material employ- 
ment changes because afterwards the Union could demand 
bargaining and invoke a strike. While in slightly different 
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garb, the issue is the same one already resolved against the 
Board and Long Lake by this Court. The entire progres- 
sion of events here underlines the identity of the issues. 
On September 29, 1966 the Board issued its original deci- 
sion in the prior ease, refusing a cease and desist order 
against Long Lake’s unilateral change of the work week 
on the theory that the Union had enjoyed the opportunity 
of after-the-fact bargaining thereon. When this Court ex- 
pressly rejected that theory in its ruling on June 15, 1967 
in No. 20,526, the Company redoubled its bargaining de- 
mands for 2 clause in the next contract which would spe- 
cifically free it of the obligation of prior notice and bar- 
gaining befére changing the work week but allow grievance 
negotiations after the event. The Board has now sustained 
the Company’s demand on the very rationale which it con- 
eedes to have been the basis of its earlier refusal of relief, 
reversed by this Court. If that rationale did not serve 
Long Lake in the first case to avoid this Court’s ruling, it 
cannot serve now to evade it. 


The rule banning unilateral employment changes by the 
employer without prior notice and bargaining is too long 
and firmly established to allow regression at this juncture. 
The Board’s applications of the rule were long ago con- 
firmed by the Supreme Court in such leading decisions as 
Medo Core v. Labor Board, 321 U.S. 678 (1944); May 
Stores Co.\v. Labor Board, 326 U.S. 376 (1946); Labor 
Board v. Crompton Mills, 337 U.S. 217 (1949) and Labor 
Board v. Katz, 369 U.S. 736 (1962). The requirement that 
notice and bargaining come before not after any change in 
working conditions—applied by this Court in Long Lake— 
was succinctly stated by the Board in Town & Country Mfg. 
Co. Inc., 136 NLRB 1022, 1030 (1962) : 


“Tt would be an exercise in futility to attempt to 
remedy this type of violation if an employer’s decision 
to subcontract were to stand. No genuine bargaining 
over a decision to terminate a phase of operations can 
be conflucted where that decision has already been made 
and implemented.’’ 
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Even before its Long Lake decision, this Court had applied 
that rule in clear terms in Fibreboards ‘As the Board 
conceded before the Supreme Court in its response to 
Fibreboard’s petition for certiorari (Memorandum for the 
National Labor Relations Board, p- 4), this Court had 
ruled that “bargaining abou ct of contracting Te- 
quires not only that the employe i i his 
intention to contract out, but that he withhold a i 
sion until he has discussed the subject with the union and 
exhausted every reasonable prospect of reaching an agree- 
ment on the issue.” 


Considering the ruling by this Court in Fibreboard, and 
again in Long Lake, banning unilateral employer changes 
jn working conditions without prior notice and bargaining, 
no weight can be given to the Board’s make-weight sug- 
gestion here. That the employer’s rigorous ‘<manage- 
ment rights”’ clause would still have left the Union ‘‘the 
opportunities through give and take diseussion to obtain 


; ent’s action” already consummated, 
does not detrac ar and controlling fact that 
the Company insisted as a condition of a eontract—and 


— 
4 elt js not necessary to find an anti-union animus 28 3 predicate for 2 
conclusion that the employer violated Section 8(a) (5) which commands good 
faith bargaining om wages, 4 £ employment. 
It is enough that management 

| deemed satisfactory by and hav 

necessary that it 

‘a feasible solution be afforded an opportunity to 
meet managemen as unduly 
costly. By way 4 management’s side 
of the problem, and agree to invoke 
union discipline to osts. Specifically it 
might proffer 2 six roductivity would be 
increased. with the existing f ed with 2 reduced 
force to effect the economics desired by o often 
pointed out that no citation js called for that th 

rec. The basic concepts underlying 
Act call for utilization of joint efforts at 

table as a substitute for labor strife.’ (East Bay Union v. NLEB, 116 U.S. 
App. D.C. 198, 322 F. 2a 411, 414.) 
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thus frustrated the possibility of a contract—on the 
Union’s surrender of its statutory rights to prior notice and 
negotiation in major mandatory areas of collective bar- 
gaining. 


Under these circumstances, it remains clear that the 
Company’s ‘nsistence to the point of impasse on its waiver 
clause is a violation of Section 8(a)(5) of the Act. If that 
conclusion requires any further reenforcement it is surely 
found in the.reasoned opinion of the Trial Examiner in this 
ease. He specifically found improper employer purpose in 
the demand for Union waiver of bargaining rights as the 
price of a contract. In rejecting the Examiner’s cogent 
decision because of the Supreme Court decision in Ameri 
can Nationai Insurance, the Board entirely missed the point. 
The present case in no sense touches any employer unwill- 
ingness to accept an arbitration clause, but simply an em- 
ployer’s unlawful insistance that the price of a collective 
agreement be the Union’s waiver of its vital bargaining 


rights under the National Labor Relations Act. 


CONCLUSION 


It is respectfully submitted that the Board’s decision 
should be reversed. 


Joserx L. Ravn, Jr. 
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LOCAL 3-10, 
Petitioner, 


Vv. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent, 


and 


LONG LAKE LUMBER COMPANY, 
Intervenor. 


On Petition for Review of an Order of 
The National Labor Relations Board 


BRIEF FOR 


THE NATIONAL LABOR RELATIONS BOARD 


COUNTERSTATEMENT OF THE ISSUE 
PRESENTED FOR REVIEW 


Whether the Board properly concluded that the Company did not vio- 
late Section 8(a)(5) and (1) of the Act by its conduct during collective 


bargaining negotiations with the Union. 


In accordance with Rule 8(d) of the General Rules of this Court, this 


e is before the Court for the first time.! 


; 
‘ REFERENCE TO RULINGS 


j This case is before the Court on the petition of the International Wood- 
workers of Ame ica, AFL-CIO, Local 3-10 (hereinafter referred to as the 
“Union”) to review an order of the National Labor Relations Board, issued 
on May 15, 1970, pursuant to Section 10(c) of the National Labor Relations 
Act, as amended (61 Stat. 136, 73 Stat. 519, 29 U.S.C. Sec. 151, et seq.) 
gismissing a complaint issued against Long Lake Lumber Company (herein- 
after referred to as the “Company”). The Board’s Decision and Order is 
reported at 182 NLRB No. 65 (A. 2-14).2 The Company has intervened 

in this proceeding. This Court has jurisdiction under Section 10(f) of the 


Act. 


]. THE BOARD’S FINDINGS OF FACT 


Briefly, the Board found that the Company’s insistence upon a manage- 


ment rights provision in the course of contract negotiations with the Union 
‘did not justify a finding that the Company violated Section 8(a)(5) and (1) 
of the Act. The stipulated facts upon which the Board based its findings 
are summarized below (A. 3, 15; S.A. 2-129): 


1 This Court’s decision in International Woodworkers of America, Local 3-10 v. 
NL.R.B., 127 US.App.D.C. 81, 380 F.2d 628 (C.ADC., 1967, Docket No. 20526), 
involved the same parties as the instant case. However, that case related to an earlier 
incident with which the instant case is not concerned. 


2 «a» and “S.A.” references are to the portions of the record printed as an Appen- 
dix and a Supplemental Appendix, respectively, to the briefs. References preceding a 
semicolon are to the Board’s findings; those following are to the supporting evidence. 


A. Background 


The Company is a lumber manufacturer in Spokane, Washington, en- 
gaged primarily in fabricating mill work out of prime lumber (A. 3; S. A. 
58). It employs about 180 production and maintenance employees who 
form the bargaining unit in this case (A. 3; S.A. 56). 


The*Company and the Union have had a continuous bargaining rela- 
tionship since 1938. Their most recent contract was for a three year term 
expiring ‘June 1, 1966 (A. 3; S.A. 2, 58). Negotiations for a new contract 
began aout May 5, 1966, and on July 18, 1966, the Union struck the 
Company in support of its bargaining demands (A. 2; S.A. 2, 6). The par- 
ties continued to meet until June 21, 1968, without reaching final agree- 
ment (A. 3; S.A. 29-30). By that time, although the strike persisted, the 
Company had resumed operations with almost a full complement of em 
ployees {A. 3; S.A. 56, 60). During that two-year period, the parties met 
at tweniy formal negotiating sessions and informally on a number of occa 


sions (A. 4; S.A. 2-30). The parties also engaged in an extensive exchange 
of correspondence regarding their negotiations (A. 4-5; S.A. 27-30). 


t B. Pre-strike negotiations 


As in the past, the initial proposals of both parties were in the form 
of modifications or additions to the contract then in effect, with the mu- 
tual understanding that all terms of that contract to which neither sy 
addressed changes would continue as part of any new agreement (A. 4; 

S.A. 2, 61-78). Most of the terms of the expiring contract were left un 
affected, including provisions for a union shop, Monday through Friday 
“hours of labor” for production workers, job posting and bidding proce- 
dures, departmental seniority applicable to layoff and recall, a schedule of 
wage-r ted classifications, a comprehensive listing of fringe benefits including 
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qpalifying standards relating to eligibility, and a grievance procedure (A. 
SA 61-78). 


The contract’s grievance provisions set out a broad definition of griev- 
aie matters including “all disputes, grievances, or complaints arising out of 
under the contract’s terms.” (A. 4; S.A. 61-72). The contract declared 
the intent of the parties not to engage in work stoppages, strikes or lock- 
dts until all of the grievance procedure had been followed (A. 3, S.A. 61- 


@2). The grievance procedure consisted of three steps: (1) The employee 


And the Shop Steward or Committeeman meet with the foreman; if not 
ettled at this meeting, then (2) the Shop Committee meet with the Super- 
tendent; if not'settled at this meeting, then (3) the Shop Committee meet 
ith the General Manager or his representatives (S.A. 62). If the grievance 
br dispute were not so settled and before the Union called a strike or the 
ompany a lockout, a Conciliator of the Federal Mediation and Conciliation 


bervice was to be called in to try to effect a settlement (A. 4; S.A. 62). 
ere was no further restriction on the Union’s right to strike (A. 4; S.A. 


The principal issues separating the parties were the anniversary date of 
e contract, wages, contract duration, and the inclusion in the contract of 


h management prerogative clause (A. 5; S.A. 2-5). 


The termination date of the expiring contract, June 1, was the same 

as that of contracts between the Union and the great majority of other em- 
ployers in the lumber industry in that area (A. 5; S.A. 4, 9 and 34). The 
Company explained that the depressed state of the fabricated lumber prod- 
ucts industry left it unable to meet demands which the Union had framed 

in the context of concurrent negotiations with these other larger and more 
diversified companies and that it therefore wanted to disassociate its future 
negotiations from those of the others. The Company suggested a termination 
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date of October 1 (A. 5; S.A. 4). At various times during the negotiations, 
the Company indicated that it was flexible as to the October 1 date and 
expressed a willingness to consider any other contract anniversary date so 
long as the date was one falling either somewhat earlier or somewhat later 
than June 1 (A. 5; S.A. 9-10). The Union flatly rejected the Company’s 
proposals and gave no indication of any possible change of position at the 
time of the strike (A. 5; S.A. 5-6). 


With respect to the management prerogative clause, the Company in 
its initial proposal requested, and throughout the negotiations insisted upon, 
the inclusion in the contract of a provision, which would reserve to it the 
right to take unilateral action, without prior negotiation with the Union, 
on matters not specifically controlled by the collective bargaining agreement 
(A. 7; S.A. 2-23).3 The parties’ previous contracts had not contained a! 
“management rights clause” (A. 7; S.A. 61-72). | 


3 The pst suggested management rights clause provided (A. 16-17; S.A. 77-78): | 


Except to the extent expressly abridged by a specific provision of 
this Agreement, the Company reserves and retains, solely and ex- 
 clusively, all of its Common Law rights to manage the business, 
as such rights existed prior to the execution of this or any other 
previous agreement with the Union or any other union. The sole 
and exclusive rights of management which are not abridged by this 
Agreement, shall include but are not limited to its right to deter- 
mine the existence or non-existence of facts which are the basis of 
a management decision to determine prices of products, volume of 
production and methods of financing, to drop a product line, to 
sell or lease the business, or any part thereof, free of the liabilities 
of this Agreement, to establish or continue policies, practices and 
procedures for the conduct of the business and, from time to time, 
to change or abolish such policies, practices, or procedures; the right 
to determine and from time to time redetermine, the number, loca- 
tion, and relocation and types of its operations, and the methods, 
processes, and materials to be employed; to discontinue processes 
or operations or to discontinue their performance by employees of 
the Company; to determine the number of hours per day or per 


(Cont’é.) 


The Company told the Union that certain events which occurred dur- 


ing the operative term of their past contracts had impelled it to decide that 


the inclusion of such a clause was desirable (A. 7-8; S.A. 7, 18, 19). Among 

the reasons the Company gave were: (1) in 1962 the Union confronted 

’ the Company with a membership resolution insisting that it fire its produc- 

_ tion manager; (2) in 1965 the Union filed a charge with the Board alleging 

that the Company had violated Section 8(a)(5) and (1) of the Act when, 
believing that in the absence of a controlling provision in the contract it 

. had the right to change work schedules unilaterally, it rescheduled the work- 

week of one maintenance employee from Monday through Friday to Tues- 

day through Saturday; and (3) recent decisions of the Board and the courts 


Ftn. 3 (Cont’d.) 


week operations shall be carried on; to select and to determine 
the number and types of employees required; to assign work to 
such employees in accordance with the requirements determined 
by management; transfer, promote, or demote employees, or to 
lay off, terminate, or otherwise relieve employees from duty for 
lack of work or other legitimate reasons, to determine the fact 
of lack of work, to make and enforce reasonable rules for the 
maintenance of discipline; to suspend, discharge, or otherwise 
discipline employees for cause and otherwise to take such mea- 
sures aS management may determine to be necessary for the or- 
derly, efficient and profitable operations of its business — all to 
the best regard of its employees and the welfare of the operation. 


4 This charge was filed after the Union’s grievance alleging a violation of the con- 
tract had been rejected. In a decision which issued September 29, 1966, the Board 
held that silence of the contract on this matter did not constitute a “clear and unmis- 
takable” waiver by the Union of its right to be consulted prior to the initiation of 
changes in wages, hours, and terms and conditions of employment, and that the Com- 
pany therefore was under an obligation to negotiate with the Union conceming this ac- 
tion. 160 NLRB 1475, 1480. However, the Board further found that the Company 
had effectively fulfilled the obligation which would be imposed by a bargaining order 
during discussions at the grievance meetings, and dismissed the complaint (Ibid.). On 
review, this Court sustained the finding of violation but remanded the case to the Board 
with direction to frame a remedy for the violation found. International Woodworkers 
of America, Local 3-10 v. N.L.R.B., supra, 127 US.App.D.C. at 83-84, 380 F.2d at 
630-631. On remand, the Board ordered the Company to reinstate the employee’s orig- 
inal workweek. 169 NLRB No. 17 (1968). (A. 8; S.A. 41). 


had altered the Company’s former belief that decisions on subjects not 


specifically covered by the contract were reserved to management (A. 85 
S.A. 42-04), 
Ly 


The Company explained that it was seeking only the right to initial! 
decision and action, subject to review by the grievance procedure (A. 9; 
S.A. 102-103). The Company also declared that it was not “wedded” to 
the specific language of any of its proposals, as long as the provision set 


out examples of the Company’s reserved rights and granted the Company 
the right ‘initially to act unilaterally where the contract was silent (A. 8 9; 
S.A. 5, i6, 23, 102-103). Further, the Company made no attempt to fore- 
close bargaining on any specific provision which the Union desired to be 
included in the contract, and ofyered to negotiate concerning the elimina 
tion of specific rights contained in its proposals (A. 9; S.A. 7, 23-24, 21- 
28, 102-103). At the time of the strike in July 1966, the Union refused 
the inclusion of any management clause (A. 9; S.A. 5). However, during 
the same” period the Union accepted management rights clauses in contracts, 
with two other employers (S.A. 6). 


With respect to contract duration and wages, the Union initially re: 
quested gn increase in a wage and fringe benefit package of about 55 cents 
per hour to be spread over a three year term (A. 5; S.A. 2-4)5 The Com- 
pany initially responded with an offer of a 16-cent-per-hour increase in| 
wages and benefits for a one-year contract, but on July 16, 1966, under 
threat of a strike, increased its offer to 21 cents (A. 5; S.A. 3, 79). The 
Union rejected this proposal, declared that an impasse had been reached on 
this and other issues, and struck two days later (A. 5-6; S.A. 5-6). 

———— | 


5 In its prenegotiation letter, the Union had specified a package of more than 40 
cents per hour, but reduced this shortly after negotiations began (A. 5, n. 4; S.A. 74). 


C. Bargaining during the strike 


As stated supra, at p. 3, the parties continued to meet at formal and 
informal negotiating sessions during the strike and up to the week of the hear- 
ing in this case (A. 4; S.A. 6-30). At various times during the negotiations, 
the Company stated that it was not bound to the proposed October | termi- 
nation date and, consonant with the explanation given to the Union when 
regotiations began, offered to consider any other date the Union proposed 
with the exception only that it be somewhat earlier or later than June 1 

. 5; S.A. 10). ‘The Union’s first departure from its insistence on the 
Aine 1 date came on August 31, 1967, long after the strike began, and 
das conditioned on the Company’s accepting all other Union proposals 
(A. 5-6; S.A. 23). 
$ 


| In late January 1967, at meetings held with the aid of federal media- 
tors, the Company offered alternate proposals on wages and contract dura- 
tion: either a 21-cent-wage-benefit package with a one-year contract, or 

0 cents in the first year and 12% cents for the remaining period for a 
tontract term longer than one year but less than two.: The Company also 
suggested November 1, 1968, as a terminal date (A. 6; S.A. 11-12). The 
Union’s response was also in the alternative: either a two-year contract 
‘ending June 1, 1968, with a 22-cent-wage-and-benefit increase the first year 

da 12'%-cent package the second, or a contract ending April 1, 1968, 


* 
. a total 34-cent package increase (/bid.). Both Union proposals were 
Ic 


} onditioned on the Company’s abandoning its request for a management 
*rights clause (A. 6; S.A. 11-14). The Company rejected these proposals 
,(ibid.). 


After the Company had begun to hire permanent replacements for the 
strikers, the Union at a meeting held on April 14, 1967, for the first time 


y offered to accept a management rights clause similar to the one included 


in the Union’s contracts with lumber and other manufacturers in the 
(A. 9; S.A. 14-15). This clause provided that (A. 9; S.A. 87): 


Except as specifically limited by express provisions of 
this agreement, all rights, power and authority custom- 
arily exercised by management in the direction of the 
work force and the operation of the business are re- 
tained by the Company. 


This clause was conditioned upon the Company’s accepting the Union’s | 
simultaneous demands: (1) an increase of about 55 cents in wages and 
fringe benefits over two years with the contract ending May 31, 1968; 

(2) immediate reinstatement of all strikers, even if this required cage 
of employees hired during the strike; and (3) a one-time payment of $20 
to each striker who returned to work (A. 9-10; S.A. 14-16). “(The Com- 
pany felt that this provision was fine as far as it went, but that it should 
offer greater elaboration by spelling out some of the rights assured the | 
Company” (A. 9-10; S.A. 15-16). The Company explained: that the Un- 
ion’s proposed “bob-tailed” clause was unacceptable both because the Com- 
pany did not want to be bound by any established pattern of interpreta 
tion developed in the Union’s relations with other employers and because 
it did not consider the clause to be the kind of clear and unmistakable 
waiver necessary for an effective management rights provision to meet the 
purpose the Company had in mind (A. 10; S.A. 15-16). Accordingly, aS 


Company rejected these conditions (A. 10). ! 
A meeting was held on July 21, 1967, at which a new Union spokes- 

man appeared (A. 10; S.A. 17). “The Union spokesman stated he believed 

there were three issues between the parties: (1) management rights; (2) 


term of agreement; and, (3) anniversary date of contract” (A. 10; S.A. 17). 


| 
inSuly and August, 1967, the Union again offered the “bob-tailed” 


management rights clause, accompanied by a provision expressly excluding 


10 


maintenance employees from the normal work schedule of other employees. 
This was tied to a wage-benefit package which was only slightly less than 
the Union’s last demand, but compressed from a two-year term to 20 
months, with a termination date of February 1, 1968. Again, the Union 

emanded “immediate reinstatement” of all strikers who wished to return 
(A. 10; S.A. 17-18). The Company replied that the Union’s proposal on 
maintenance employees was acceptable, but restated its preference for a 
nyanagement rights clause “somewhat on the order” of those it had sug- 
gested, rather than one “taken from another’s contract as such because the 
Union would try and tie the interpretations of that provision elsewhere to 
his one” (A. 10; S.A. 18). The Company also increased slightly its pre- 
yjous wage offer and proposed a termination date of October 1, 1968. The 
Union then declared all of its prior offers and every concession it had made 
was “off the table” (A. 10; S.A. 18-23). 


* Meetings resumed on December 5, 1967, and continued until June 21, 
1968 (A. 10; S.A. 23-30). The Company made clear that its “underlying 


theory was that it would like the Union to spell out in the contract all of 
the rights it wanted to protect or in which it had an interest and anything 


else to be left to the Company to be able to proceed without fear of an 
unfair labor practice or a lawsuit. If the Union felt it must discuss other 
provisions of the contract not previously opened before it could agree to 
such a clause, the Company would not oppose Union doing so to get every- 
thing resolved” (A. 11-12; S.A. 26). At the meeting of June 21, 1968, 
four days prior to the unfair labor practice hearing, the parties seemed to 
be in agreement’ on a number of issues except for the “spelling out of 
examples of management rights by way of illustration and the refusal [by 
the Union] to accept a December 15, 1967 cut-off date with respect to 
permanent replacements retaining the jobs on which they were placed” 
(A. 10; S.A. 29-30). The Union caucused, after which it stated the 
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Company proposal was unacceptable and adjourned the meeting, breaking 
off negotiations (A. 10; S.A. 29-30).° 
6 


§ Ga June 21, the Company proposed the last of its management rights clauses A 
7; S.A. 29-30). This provision was as follows: 


MANAGEMENT RIGHTS 


A. The Union has the rights which are specifically spelled out in this 
Agreement as well as such’ rights as are given it by statute unless 
these rights are limited by any provision of this Agreement. 


. All rights customarily and traditionally exercised by the Company 
to operate its business and direct its employees are hereby ex- 
pressly reserved by and to the Company unless the terms of this 
Agreement specifically limit said rights, in which event the terms 
of this Agreement shall control. Except to the extent specifically 
limited by some other term of this Agreement, these rights include, 
but are not limited to, the right to determine prices of products, 
volume of production and methods of financing, to drop or add 
a product line, to sell, merge, consolidate or lease the business, or 
any part thereof, free of the liabilities of this Agreement, to estab- 
lish, revise or continue policies, practices and procedures for the 
conduct of the business, and, from time to time, to change or 
abolish such policies, practices, or procedures; the right to deter- 
mine and from time to time determine, the number, location, 
relocation and types of its operations, and the methods, processes 
and materials to be employed; to discontinue processes or opera- 
tions or to discontinue their performance by employees of the 
Company and/or to subcontract same; to determine the number 
of hours per day and per week operations shall be carried on; 
to select and assign work to such employees in accordance with 
the requirements determined by management; to determine the 
existence or the lack of work; to make and enforce reasonable 
rules for the maintenance of discipline or efficiency; to suspend, 
discharge or otherwise discipline employee; and to take such mea- 
sures as management may determine to be necessary for the or- 
derly, efficient and profitable operation of its business — all to 
the best regard of its employees and the welfare of the operation. 


. It is also understood and agreed that the foregoing provisions 
shall in no manner prevent the utilization of the grievance pro- 
cedure as provided in Article 2 of this Agreement. 
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Il. THE BOARD’S CONCLUSION AND ORDER 


Upon the foregoing facts, the Board found, contrary to the Trial Exam- 
iner, that insistence upon the inclusion of a management rights provision 
did not justify a finding that the Company sought to avoid reaching agree- 
ment with the Union. Accordingly, the Board dismissed the complaint.” 


ARGUMENT 


THE BOARD PROPERLY FOUND THAT THE COMPANY 
DID NOT VIOLATE SECTION 8(aX(5) AND (1) OF THE ACT 
BY ITS CONDUCT DURING COLLECTIVE BARGAINING 
NEGOTIATIONS WITH THE UNION 


A. Applicable principles 


Section 8(d) ‘of the Act defines the duty to bargain as the mutual 
obligation “* * * to meet at reasonable times and confer in good faith 


with respect to wages, hours, and other terms and conditions of employ- 


ment, or the negotiation of an agreement, we ke 
As this Court has recognized: 


This statutory standard contemplates a willingness to 
enter into discussions with an open mind and sincere 
intention to reach an agreement consistent with the 
respective rights of the parties... However, the col- 
lective bargaining obligation does not compel either 


7 tn reversing the Trial Examiner’s determination that the Company’s insistence upon 
a broad management rights provision constituted bad faith bargaining, the Board drew 
different inferences and conclusions from the established facts than did the Examiner. 
This was, of course, the Board’s prerogative, and the Trial Examiner’s contrary conclu- 
sions are entit'ed to no special weight. Sign and Pictorial Union Local 1175 v. N.L.R.B., 
136 US. App D.C. 144, 151-152, 419 F.2d 726, 733-734 (1969). 


party to agree to a proposal or require the making of 

a concession... Thus, while a party may not come 
to the bargaining table with a closed mind, neither is 
he bound to yield any position fairly maintained; “‘firm- 
ness of a bargaining position does not constitute bad 
faith * * *.” | 
| 


Sign & Pictorial Union Local 1175 v, N.L.R.B., supra, 136 U.S. App. D.C. 
at 149, 419 F.2d at 731 (citations omitted). See also, United Steelworkers 
of America v. N.L.R.B., 124 U.S. App. D.C. 143, 147, 363 F.2d 272, 276 
(1966), cert. denied, 385 U.S. 851; Dallas General Drivers Local 745 | 
NL.R.B., 122 U.S. App. D.C. 417, 419, 355 F.2d 842, 844 (1966). | 


Ultimately, the question of whether a party has conducted his negptia- 


tions in good faith involves a finding of motive or state of mind which: 


must be inferred from the evidence viewed as a whole. N.L. R.B. v. Na- 
tional Shoes, Inc., 208 F.2d 688, 691-692 (C.A. 2, 1953); N.L.R.B. v. Reed 
& Prince Mfg. Co., 205 F.2d 131, 139-140 (C.A. 1, 1953), cert. denied, 346 
U.S. 887. It is settled that Section 8(d) lays down no rigid yardstick for 
the measurement of good faith, and understandably so, for “good faith” 

is an elastic concept that can have “meaning only in its application to the 
particular facts of a particular case.” N. L.R.B. v. American National Insur- 
ance Co., 343 U.S. 395,410 (1952). Accord: United Steelworkers of America 

v. N.L.R.B., 129 U.S. App. D.C. 80, 84, 390 F.2d 846, 850 (1967); NLRB., 
v. Truitt Mfg. Co., 351 U.S. 149, 152 (1956). As this Court has observed: 
“There is no per se test of good faith.” Warehousemen & Mail Order Em- 
ployees, Local 743 v. N.L.R.B., 112 U.S. App. D.C. 280, 283, 302 F.2d oe 
868 (1962). Accord: United Steelworkers v. N.L. R.B., supra, 129 U.S. App. 
D.C. at 84, 390 F.2d at 850; United Packinghouse, etc. Workers Int'l. Union v. 
N.L.R.B., 135 U.S. App. D.C. 111, 116, 416 F.2d 1126, 1131 (1969). “In 
each instance, the degree of cooperation which a party must show is ‘largely 
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a matter for the Board’s expertise.’ »8 Sign & Pictorial Union Local 1175 
v. N.L.R.B., supra, 136 U.S. App.D.C. at 149, 419 F.2d at 731, quoting 
from Fruit & Vegetable Packers, Local 760 v. N.L.R.B., 114 U.S. App. D.C. 
388, 389-390, 316 F.2d 389, 390-391 (1963). Accord: Retail Clerks Union 
No. 1550 v. N.L.R.B., 117 U.S. App. D.C. 336, 342, n. 5, 330 F.2d 210, 216, 
n. 5 (1964), cert. denied, 379 U.S. 828. And where, as here, the Board 
finds that an employer has met his obligation, its determination will be up- 
held unless it is “irrational or unsupported by substantial evidence.” Local 
1175, Sign & Pictorial Union v. N.L.R.B., supra, 136 U.S. App. D.C. at 149, 
419 F.2d at 731, quoting Oil, Chemical & Atomic Workers Local 4-243 v. 
N.L.R.B., 124 U.S. App. D.C. 113, 116, 362 F.2d 943, 946 (1966). 


B. The Board properly found that the Company 
did not violate its statutory duty 
to bargain with the Union 
j Application of these principles to the facts of the instant case reveals 
that the Board had ample basis for finding that the Company complied with 
,the requirements of Section 8(d) of the Act. The Company and the Union 


onad a collective bargaining relationship going back some 30 years, when the 
Union notified the Company in early 1966 of its desire to negotiate a new 


contract to succeed the contract which was to expire on June 1, 1966. 


{ Thereafter, the Company met with the Union at some 20 bargaining ses- 
sions over a 2-year period, during which time the parties traded proposals 


and counter proposals and engaged in discussions of the unresolved issues. 


8 This Court has stated that “. . . in the whole complex of industrial relations few 
issues are less suited to appellate judicial appraisal than evaluation of bargaining processes 
or better suited to the expert experience of a board which deals constantly with such 
problems.” Dallas General Drivers Local 745 v. N.L.R.B., supra, 122 U.S. App. D.C. at 
419-420, 355 F.2d at 844-845. 
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There is no evidence, nor is it claimed, that the Company during that time 
engaged in dilatory tactics, foreclosed negotiation on any mandatory subject 
of bargaining, insisted upon any non-mandatory subject, or sought to dis- 
parage the Union in the eyes of the employees. The only conduct which 
the Union urges as violative of Section 8(a)(5) and (1) of the Act is the 
Company’s insistence upon a management rights clause which would satisfy 
its design. As we now show, the attempt to obtain such a contract 
clause afforded no basis for finding that the Company did not bargain in 
good faith. | 
As the Board noted (A. 11), the instant case is governed by the Su- 
preme Court’s holding in N.L.R.B. v. American National Insurance Co., ‘sue 
pra, 343 U.S. at 409, that management functions clauses such as those ipro- 
posed in the instant case are mandatory subjects of bargaining; that it is 
not per se, an unfair labor practice for an employer to insist upon such 
clauses; and that in evaluating an employer’s bargaining conduct where lhe 
has insisted upon such a clause, the usual good-faith bargaining standards 
of Section 8(d) of the Act are to be applied to the facts of each caset 


9 The “Management Prerogative Clause” considered by the Supreme Court in Amer. 
ican National Insurance Company was as follows (89 NLRB 185, at p. 196), see also 
343 U.S. at p. 398): 


| 
| 
Nothing in this agreement shall be deemed to limit or restrict the 
Company in any way in the exercise of the customary functions | 
of management, including the right to make such rules not incon- 
sistent with the terms of this agreement relating to its operation 
as it shall deem advisable, and the right to hire, suspend, discharge 
or otherwise discipline an employee for violation of such rules or 
for other proper cause. 


The right to select and hire, to promote to a better position, to 
discharge, demote or discipline for cause, and to maintain discipline 
and efficiency of employees and to determine the schedules of work 
is recognized by both union and company as the proper responsibil- 
ity and prerogative of management to be held and exercised by the 
company, and while it is agreed that an employee feeling himself to | 

(Cont’d.) 
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the Union’s contention that the holding in American National Insurance 
Moes not apply to the instant case (Union Br. pp. 14-18), is not supported 
by a reading of 'the Supreme Court’s opinion. In the Union’s view, “the 
jonly issue resolved by the Court . . . was whether in response to a union 


t 
Jdemand for unlimited arbitration an employer may demand that grievances 


tin certain areas be exempted from the compulsory arbitration provision” 
,(Union Br. p. 16). However, we submit that the following excerpt from 
%the American National opinion reveals that the Supreme Court was address- 
ing itself squarely to the question of whether an employer could lawfully 
insist, to impasse if necessary, upon a management rights clause, such as 


«those found in the instant case: 


Accordingly, we reject the Board’s holding that bargain- 
ing for the management functions clause proposed by 
respondent was, per se, an unfair labor practice. Any 
fears that the Board may entertain that use of manage- 
ment functions clauses will lead to evasion of an em- 
ployer’s duty to bargain collectively as to “rates of pay, 
wages, hours and conditions of employment” do not 
justify condemning all bargaining for management func- 
tions clauses covering any “condition of employment” 
as per se violations of the Act. The duty to bargain 
collectively is to be enforced by application of the good 
faith bargaining standards of Section 8(d) to the facts 
of each case rather than by prohibiting all employers 

in every industry from bargaining for management func- 
tions clauses altogether (343 U.S. at 409). 


Ftn, 9 (Cont’d.) 


have been aggrieved by any decision of the company in respect 

to such matters, or the union in his behalf, shall have the night 
to have such decision reviewed by top management officials of 

the company under the grievance machinery hereinafter set forth, 
it is further agreed that the final decision of the company made 

by such top management officials shall not be further reviewable 

by arbitration. 
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“ | 
Review of the record as it relates to the Company’s insistence upon 

a management rights clause reveals the Board’s proper application of Amer- 
ican National’s teachings in the instant case. As shown in the Counter: 
statement, supra, pp. 3-11, the Company made clear throughout the nego- 
tiations that adverse experience under previous contracts with the Union, 
and recent Board and court decisions had shown the need for specificity 
in defining management rights in the pending contract. The Company 
made clear that the language it proposed, both in its initial offer ond in 
subsequent modifications, was set forth only by way of example. Fur- 
ther, the Company expressed its willingness to bargain about any specific 
subject which the Union wished to include in the contract. In short, me 
Company sought a management provision which would afford it the right 
to act § nilaterally only in those matters as to which the contract was other- 
wise silent. However, even as to those matters, the Company’s demand was 
only to take initial action unilaterally. Once such action was taken, the 
Union could obtain review and discussion of the matter with the Company 
and thereby seek a change in management’s action. If the grievance proce- 
dure were exhausted without success, the Union would be free under the 
contract to press its grievance by resort to a strike. Thus, the Board had 
substantial ground for concluding that acceptance of the Company’s man- 
agement rights proposals would not amount to a surrender of the Union’s 
role as the employees’ bargaining representative during the term of the con- 
tract (A. 12). 
| 

10 As shown above at p. 6 n. 4, the Company’s concern in this regard was partic- 
ularly substantiated by this Court’s determination, in agreement with the Board, in In- 
ternatiobal Woodworkers, Local 3-10 v. N.L.R.B., supra, 127 US. App.D.C. at 83, 380 
F.2d at 630, that the Company’s unilateral change in an employee’s hours of employ- 
ment in 1965 violated Section 8(a)(5) and (1) of the Act. In reaching the conclusion 
that tht Company had not preserved its right to effect the change unilaterally, | this 


Court noted that “[t]he 1963-1966 contract contained no management-prerogative clause 
that might conceivably embrace this right” (Ibid.). 
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In the Union’s view, the instant case is governed by the principle set 
forth in N.L.R.B. v. Wooster Division of Borg-Warner Corp., 356 US. 342 
4 
(1958) (Union Br. pp. 18-23). In that case, according to the Union “the 


Supreme Court held in clear and emphatic terms that an employer violates 


his bargaining duty under the [Act] if he insists as a condition of contract 


ghat the union waive its statutory rights” (Union Br. pp. 18-19). We sub- 
init, however, that the Union has misread Borg-Warner. In that case, the 
frompany had asserted as mandatory subjects of bargaining a “ballot” clause, 
equiring a pre-strike secret vote of both union and nonunion employees as 
a the employer’s last offer, and a recognition clause which would have 
‘substituted a local for the certified international union as the recognized 
ebargaining representative of the unit employees. Such clauses, the Supreme 
Court noted, did not pertain to wages, hours or conditions of employment 
‘and therefore was not a mandatory subject of bargaining. In agreement with 
the Board, the Court held that the employer’s insistence upon inclusion of 
the ballot clause and the recognition clause [as conditions to any agree- 
ment] was, “in substance, a refusal to bargain about the subjects that are 
within the scope of mandatory bargaining” and therefore violated the re- 
quirements of Section 8(d) of the Act (356 USS. at 349-350). Accordingly, 
the Borg-Warner doctrine has no application to the instant case. Here, the 
Company has not insisted upon any nonmandatory provision, nor has it re- 
fused to bargain about any mandatory subject including a management 
rights provision. The Company has not “sought to foreclose or impede 
the Union from bargaining about any specific provision the Union might 
wish to have added [to the contract]” (A. 11-12). Further, as we have 
shown above, at p. 17, even as to matters upon which the Company sought 
to reserve initial action, its proposals would not have precluded the Union 
from bargaining on the employees’ behalf during the life of the contract. 
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In sum, the Company’s insistence upon a management rights clause in the 


instant case bears not the slightest resemblance to the unlawful conduct 


found in Borg-Warner." 


Moreover, as we have shown above, the Company was not seeking to! 
deprive tne Union of its statutory right to bargain on behalf of the em- 
ployees dither at the bargaining table or during the term of any contract 


which might be concluded. 


Finally the Union contends (Union Br. pp. 23-29) that its rights to 
review management decisions under the grievance procedure, and to strike 
in support of its grievances during the contract term amount to nothing. 
more than the “after-the-fact-bargaining” which this Court rejected as a | 
remedy for the Company’s unlawful failure to bargain in International Wood- 
workers of America, AFL-CIO, Local 3-10 v. N.L.R.B., supra, 127 US. App. 
D.C. at 83-84, 380 F.2d at 629-630. That contention is based upon the 
assumption that the management rights provisions envisioned by the Com- 
pany violated the Sargaining requirements of Section 8(d) of the Act. How 
ever, in light of the Board’s well supported finding that the Company’s : 
insistencé upon such provisions did not violate the Act, the Union’s 


11 Contrary to the Union’s contention (Union Br. pp. 21-23), the Board’s decision 
in the instant case is not inconsistent with the Board’s earlier decision in Florida Ma- 
chine & Foundry Company, 174 NLRB No. 170 (1969). In Florida Machine, unlike 
the instant case, the employer adamantly insisted upon a specific broad management 
rights clause and at the same time insisted upon a broad no-strike clause and a provi- 
sion excluding management decisions from both arbitration and the operation of he 
grievance procedure. Further, unlike the Company in the instant case, the employer 
in Florida Machine did not invite the union to submit its own management rights pro- 
vision or proposals covering wages, hours and conditions of employment during nego- 
tiations. In Florida Machine, the Board found the Company’s conduct violative of Sec- 
tion 8(a\(5) and (1) of the Act (174 NLRB No. 170 at p. 2, and TXD pp. 3-12). The 
substantial differences between the conduct of the employer in Florida Machine and 
that of the Company in the instant case afford ample ground for the different result 
in this case. | 
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contention and the cited authority have no application in the instant 


dase.2 
” 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted that the petition 


for review should be denied. 


ARNOLD ORDMAN, 
General Counsel, 


DOMINICK L. MANOLI, 
Associate General Counsel, 

MARCEL MALLET-PREVOST, 
Assistant General Counsel, 


LEONARD M. WAGMAN, 
JACK. _H. WEINER, 
Attorneys, 


National Labor Relations Board. 


December 1970. 


| 
; 
i 
‘ 
’ 
! 
: 
; 
: 


12 This Court’s decision in East Bay Union of Machinists, Local 1304 v. N.LR.B., 
116 US. App.D.C. 198, 201-202, 322 F.2d 411, 414-415 (1963), affirmed sub norm. 
Fibreboard Paper Products Corp. v. N.L.R.B., 379 U.S. 203, 217 (1964), does not as- 
sist the Union’s attack upon the Board’s conclusion in the instant case (Union Br. p. 
28). In East Bay, this Court upheld the Board’s conclusion that the employer’s refusal 
to bargain before implementing its decision to subcontract unit work violated Section 
8(a)(5) and (1) of the Act. In sharp distinction from the findings of fact in that case, 
the Board has found here, upon ample evidence, that the Company did not refuse to 
bargain with its employees’ representative about any subject. 
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IN THE 


United States Court of Appeals 
For the District of Columbia Circuit 


No. 24,390 
INTERNATIONAL WOODWORKERS OF AMERICA, AFL-CIO, 
LocaL 3-10, PETITIONER 
vs. 
NATIONAL LABOR RELATIONS BOARD, RESPONDENT 
AND 


Lonc LAKE LUMBER COMPANY, INTERVENOR 
ES 


ON PETITION TO REVIEW AN ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD 


BRIEF OF INTERVENOR 
Long Lake Lumber Company 


COUNTER-STATEMENT OF ISSUE ON REVIEW 


The issue is whether or not in the circumstances of this) case the 


National Labor Relations Board correctly found no violation of Sections 8(a) 
(5) and (1) of the National Labor Relations Act, as amended (29 U.S.C. 


Sec. 158(a)(5) and (1),.and properly dismissed the Complaint herein. 


1 


2 


This case and this issue have no direct relationship to this Court's 
previous decision in International Woodworkers of America v. N.L.R.B. and ts 
Long Like Lumber Co., 127 U.S. App. D.C. 81, 380 F.2d 628 (1967). The 
present case is a new case based on separate and distinct facts and issues. 

The issue as stated by the Union Petitioner presumes facts in cir- 


cumstances which go beyond the true factual presentation of this case and 


o 
at 
* 


develops conclusions not wholly warranted from the evidence. No single 
issue ever became the issue upon which bargaining ceased or was totally 
BCE C IS To the very last of over twenty bargaining sessions ina period of 
about 24 months, there were several unsettled issues, most of which were 
‘ 
raisedjin the bargaining by the Union. One bargaining issue which the Em- 
ployer ‘had not dropped was it's request for a provision in the new labor con- 
tract which contained substantially two elements: (1) Where the Labor Con- 
tract was silent, the Employer would be free to proceed initially unilaterally 
without peril; and, (2) This understanding would be clarified by setting forth 
specific examples. The Employer at no time adhered to any specific language * 
put rather urged that a contractual provision be developed which substantially 
included these two elements. In the course of negotiations it presented = 
several drafts of language to be used as a basis for negotiations and it urged « 
the Ugion to do the same. This is the posture in which the issue, raised by ‘ 
the Benes Union to this Court, should be analyzed. 
COUNTER-STATEMENT OF THE CASE 
I. Tite Parties and a History of their Relationship. 
Long Lake Lumber Company is a lumber manufacturer located in 
Spokane, Washington. Spokane Pine Products Company is a wholly owned 
subsidiary, located on the same plant site, which manufactures millwork, 


mouldings, window parts, and related products out of pine lumber. The two 


3 
firms are treated here as Long Lake Lumber Company unless specifically 
noted otherwise. | 

Long Lake Lumber Company has recognized and dealt with a local 
union of the International Woodworkers of America (AFL-CIO), eiceines 
since 1938. Bargaining has regularly resulted in new collective bargaining 
agreements. (Jt. Ex. 8 and 9) 1 Exhibit 8 shows that in the Serine since 


r 
1946 fourteen labor contracts were negotiated. Most of them, ten in number, 


werefor a ditration of one year or less. No prior contract encompassed a 


three year period. Negotiations rarely were concluded before the terminal 
or anniversary date of the prior labor contract. Only once was this not true 
(1955). Negotiations were concluded for a new labor contract in seven of the 
fourteen contracts involved at least five or more months after the date the 
prior contract concluded. The interval between the terminal date of the 
labor contract that expired on May 31, 1961 and the commencement of the 
next labor contract was just about 181/2 months. (Jt. Ex. 8) And, while 


the record does not make this clear, ina number of situations the) labor con- 


tract negotiations were resolved after the Union had called a strike that per- 


\ 
sisted for a considerable time (for example, in 1947, for over sixteen weeks). 
The labor contracts agreed upon included provisions on all of the fandamental 
working conditions of employees and the relationship of the employer to the 
union. The contract was among the better agreements that the amnion had with 
other employers in the area from a union viewpoint and included the follow- 


ing: recognition of the union as bargaining agent; a union security provision 


requiring employees to obtain and maintain membership as a condition of 


ee 


lexhibits are found in Volume I of the Certified Records. 
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continued employment (a provision not found in several neighboring contracts); 
a comprehensive grievance procedure; provisions for the hours of labor and , 
the payment of overtime pay; recognition of certain holidays not to be worked 
but paid for by the employer; special provisions to provide payment to Aaa 
ployees for reporting for work when no work was provided or possible or 
providing for higher pay to employees transferred or assigned to higher pay- 
ing job classifications; leaves of absence without loss of employment rights; 
comprehensive protection and recognition of seniority; shift differentials for 
those not working the "day" shift; liberal vacation time off and vacation pay 
benefits; provisions for a safety committee and adherence to safe practices; 
orderly provision of the termination or revision of the labor agreement peri- 
odically; and, a very comprehensive wage schedule providing substantial 
wage rates and substantial periodic wage increases. (Jt. Ex. 1) 
Il. The 1966 Negotiations. 
A. Both Parties Seek Contractual Revisions 

Negotiations between the Employer and the International Woodworkers 

in 1966 began in precisely the same manner as they had in almost every 


prior year in which negotiations had occurred. The Company and Union ex- 


changed notices seeking the commencement of negotiations. The Union opening 
-) 


notices (one sent on behalf of its "broad'' or "industry-wide" demands and the « 

other by the Local on behalf of its "Local Union" or "Local points") spelled ™ 

out about twenty proposed amendments, additions or deletions to the labor 

contract. (Jt. Ex. lis the Labor Agreement. Jt. Ex. 3 is the Union's 

opening notices.) The Company simply served notice of its intention to "termi- 

nate''the collective bargaining agreement "looking forward to a new Rereementty 
4 


(Jt. Ex. 2) At the first meeting between the parties (May 5, 1966) the Company 


presented its specific points, eight in number, seeking to amend, add to or 


5 


delete from the labor agreement. (Jt. Ex. 2 and 4) Except for thelse pro- 
posed revisions both parties contemplated the continuation of the terms of 


the former labor contract, a practice that existed from the beginning of their 


bargaining relationship. 


B. The Employer's'Management Rights"! Request | 
One of the Employer's proposals was for the addition to ale Labor 

Agreement of a ''Management Rights" Article. Since this proposal appears 

to be at the very root of the Union-announced theory contained in ith Petition 


| 
to this Court, more attention is given in the Brief to this proposal |than it, in 
| 


fact, warrants. It is urged this issue be kept in perspective, for it is clear 
| 

that the Petitioner's Counsel and the Trial Examiner far over-emphasized 

and misconstrued this Employer request. 


Three major considerations brought about the Employer's decision 


to seek a Management Rights clause in its bargaining with the Union. First, 
in the history of recent events within the Long Lake Lumber Company it was 
believed byeCompany officials that the Local Union was over=reaching itself 

| 
in an effort to require co-determination of natters which were primarily and 
fundamentally decisions that management had to make to be able to be efficient 


e 
and to survive in the economic competitive maelstrom in which it found itself. 
All of this was occurring in a period of severely depressed markets for the 
| 


products of this Employer. Union impingement upon management's functions 


is especially well illustrated by a letter the Employer received in which it 


was advised that the Local Union took it upon itself to pass a resolution that 
the Employer discharge its Production Manager. (Jt. Ex. 38) This point 
is also illustrated by examining the situation that developed between these 


same parties in an immediately prior situation in which the labor! contract 


was silent toncerning the scheduling of the workweek of maintenance employees 
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although it did spell out the workweek for production employees. In all 
other particulars the labor contract made specific reference to production 
and maintenance employees. The Employer knew that the portion of the con- 
tract involved had been intentionally negotiated so that the Employer, in the 
interests of efficiency, was free to reschedule maintenance employees as it 
saw fit. The Board and Union reasoned that since the contract was silent as 
to the scheduling of maintenance employees, the Employer did not have that 
right to reschedule a maintenance employee without first negotiating the 
matter with the Union. 2 It is not our purpose here to dissect that case on its 
merits. The purpose is only to show that this Employer was concerned with 
the Union and Board's argument and wanted to avoid a recurrence of a simi- 
lar experience. 

The second consideration giving rise to the "management rights" 
request developed out of consultations of the Employer with its Counsel in 
which Counsel pointed out that a substantial change had occurred in the law 
of labor relations in the past very few years. Until recently, the theory 
espoused by and prevailing among labor lawyers, arbitrators, the Board 
and the Courts in analyzing a labor contract, simply stated, was that an Em- 
ployee had, as a common law right the complete authority, prerogative and 
ability to manage its business and labor force in any manner it saw fit and 
absent a union the only impairment of that right was the statutory or the 
economic ability of its employees to obtain changes. However, once a 
laboy union became the representative of the employees and obtained a labor 


contract, then the employer still retained those common law rights with 


SCY to all matters not specifically governed in the labor contract. This 


Pd 


2460 NLRB 1475, remanded at 127 U.S. App. D.C. 81, 380 F.2d 628. 
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is, in Gaence the residual rights theory of management. 2 
In the recent period that premise was changed. It was not accepted 
by some lawyers representing unions and the Board and to a smaller extent 
(at the ERS of this discussion) in the Courts. The new view AOS to be 
that in the area of wages, hours and working conditions the labor contract 
governs all matters to which it specifically relates and in areas where that 
agreementeis silent the Employer has the obligation of searching out the 


Union and attempting to negotiate the decision it wishes to make before making 


it. As a consequence, Counsel advised the Employer that in view of this 


apparent transition in the law, without any new statutory direction, an em- 


ployer was required to take a new view of this subject. A management rights 
clause of some type was deemed desirable which would permit the employer 
"to fill in ghe gaps! where a labor contract was silent by initiating action, but 


subject to union review through the grievance procedure. * 


ee ee 


3 See American Bar Association, Section of Labor Relations Law, 1966 
Committeg Reports, Report of Committee on Labor Arbitration and the Law 
of Ccllective Bargaining, at pp. 113-118. 

: See Iwong Lake Lumber Co., 160 NLRB 1475, issued September 29, 

1966, in which the Board alluded to the absence of a “management preroga- 
tive claust'"' as affecting its decision in that matter. That case also illustrates 
the Board's view that "parties have a continuous duty to bargain about the 
‘unwrittem terms!’ of a contract when those unwritten terms deal with wages, 
hours andflother conditions of labor."' Any "unilateral action of this sort — 
unless sanctioned by the bargaining contract - is in derogation of the Union's 
statutory right as collective bargaining agent and may not be accomplished 
without consultation with the bargaining agent." See also footnote 9 of that 
Decision in which the Board observed, "The waiver by a Union of its statu- 
tory right to be consulted concerning wages, hours and terms and conditions 
of employment must be clear and unmistakable. See Timken Roller Bearin 
Co., v. M.L.R.B., 325 F.2d 746 (C.A. 6, 1963), cert. den. 376 U.S. 971 
(1904); N,L.R.B. v. The Item Co., 220 F.2d 956, 958-9 (C.A. 5, 1955), 
cert. den. 350 U.S. 836 (1955))" See also 127 U.S. App. D.C. 81 at 83, 

380 F.2d 628 at 630 wherein this Court noted in developing acceptance of the 
Board's theory: "The 1963-1966 contract contained no management prero- 
gative clause that might conceivably embrace this right." 
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The third major consideration arises out of a book that came into 
the possession of the Employer sometime before negotiations began, entitled .. 


"Protecting Management's Rights under a Union Contract." 5 This book con- * 


ie 2 existence of the problems and clearly recommended a solution. 


That slution was to seek a management rights clause. Specifically recom-  ,.. 
ee was a clause to be found both at pages 32 and 70 of that book. Such, 
therefore, was the origin of the management rights clause specifically sought 
here and the primary reasons for seeking such a clause. These reasons were, 
disclosed to the union in bargaining. 

A number of developments occurred as negotiations progressed 
which convinced the Employer that the management rights clause, to be 
effective, had to be more than a simple statement reserving unto the Em- 
ployer the right to act in the absence of a specific prohibition in the labor 
contract. For example, the decisions were issued in the prior unfair labor 
practice case involving these parties. Statements of Union negotiators in the 
1967 mid-summer negotiating sessions indicated their reasoning that a simple 
statement reserving management rights would not permit subcontracting 
without first consulting and negotiating with the Union even though the cones 
tract was silent on the subject. Another pertinent development was the deci- 
sion of the United States Supreme Court in N.L.R.B.v. C & C Plywood 
Corporation, 384 U.S. 903 (Jan. 9, 1967) in which the Court rejected con- 
tract language as insufficient to sustain an Employer's unilateralactior even thogh 
that contract language was more specific than a simple broad statement. In 


that case the Employer relied on specific language in its labor agreement to 


————_————— 


Research Institute Staff Recommendations, August 23, 1965, File 25, 
published by the Research Institute of America:,, Inc., 589 Fifth Avenue, 
New York, New York 10017. (Jt. Ex. 39) 
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support PAE IEN of a premium pay plan for certain employees. The 
Court xuleg the language inadequate and cited the rule that a waiver of rights 
to be effective must be explicit and unequivocal. This was brought to the 
attention of this Employer since Counsel for the Employer, C & C Plywood, 


is Counsel for this Employer. (The managers of Long Lake and C & C Ply- 


wood are also personal friends.) The need for employer ability to promptly 


act where the contract was silent was deemed necessary to permit efficient 
| 


operation in a highly competitive, highly volatile industry made up of innum- 


erable competing units. 


C. Thé Other Bargaining Issues | 


. . o* je | x 
The issues in bargaining were numerous. These soon seemed to 


turn on the Union's demands that the negotiations settlement be al "package" 
which included a contract of three full years with the "package cost" of 
settlement to be a full 55¢ per hour over that period, at least 45¢ of which 
was to be in hourly wage rate adjustments and the balance in fringe benefits 
and fringe benefit improvements. The Union regarded this as ite "pattern" 


in bargaining. During the period of negotiations the lumber and millwork 
| 


markets were greatly depressed. 
The Employer, with the background in which ten of the last fourteen 
labor contracts were for a period of one year and in view of the then- current 
economic’s ituation, resisted a three year contract. It did indicate it would 
relunctantly agree to a contract longer than one year but not to compress 
the total cost sought by the union within the shorter period. The Employer 
also sought resolution of two contractual matters. The first was affirmation 
of what it believed to be its contractual right prior to the decision of the 
N.L.R.B. in 160 NLRB 1475 which was adverse too it, i.e., that the Em- 


ployer would be free to schedule the work week of a limited number of main- 


tenance employees so that such employees would work on weekends at 
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straight time pay with other days off. Such employees would receive time 
and one-half for the ‘sixth and seventh days worked in their work weeks, 
which would not necessarily be the calendar days of Saturday or Sunday. As 
an examination of the prior Board case illustrates, the Employer's primary 
concern was to have one or two maintenance employees work on Saturday 
when production facilities were not in operation so as to facilitate the main- 
tenance work. Tlet case also illustrates that the Employer believed from 
the manner in which the provision of the contract involved was negotiated, it 
had the right unilaterally to revise the schedule of maintenance employees. 
The Employer also believed it had this right as a residual management right. 
The Board ultimately rejected both of these premises in that case. 

The second contract clarification sought by the Employer involved 
the ''management rights” provision to contractually establish: (1) That 
where the labor contract was silent, the Employer would be free to proceed 
unilaterally initially without peril, and, (2) Specific examples of the areas 
in which this right could be exercised. At no time was this provision to 
supercede any other provision of the labor agreement and the union was 
urged to develop in the current negotiations all provisions in the labor con- 
tract on which it had a position or wished an expression. It was made clear 
that any action the Employer took could only occur where the contract was fo 
silent or ambigious and the Employer action would be subject to the grievance a 
procedure of the contract. 

D. The Bargaining Sessions 

No less than twenty negotiations sessions were officially held in the 

two year period involved. In addition, there were a number of "unofficial" 


meetings and an extensive exchange of correspondence. These are summar- 


ized in Stipulation No. 1 together with its exhibits. The course of bargaining “9 


ll 


verifies that the Employer sought to avert the union's threatened strike by 
offering a larger economic settlement for a one year contract than the Union 
had negotiated in the first year of other three year settlements. The Em- 
ployer offered a cost package equivalent of 21¢ per hour against 3 cost equi- 
valent of 20¢ per hour accepted by the Union elsewhere. And, it reduced its 
management rights proposal to exclude mention of the specific examples that 
it believed desirable. The Employer declined to accept the specific wording 
of a comparable provision adopted by this Union and some other ennlovens 
(Jt. Ex. 5, 6 and 7 and Stip. No. 1, pp. 3-14) The Union rejected this Em- 
ployer proposal and called a strike on July 18, 1966. The Employer there- 
after continued its proposal for the 21¢ per hour package for a one year con- 
tract but returned to the substance of its original proposal on management 
rights. | 
Some employees chose not to honor the strike and nominal produc- 
tion activity continued in the Employer's operations behind the picket line. 
The parties continued to negotiate. The Employer made many proposals and 
counterproposals throughout the bargaining. Shortly after the strike began 


the Employer offered to grant 21¢ per hour increase for a one year contract 


and to let the Union determine precisely how it wanted the 21¢ paid out to the 
employees. The Union stubbornly insisted upon a three year contract. The 
Employer explained why it believed a management rights clause desirable 
along the lines that it sought. The Union dogmatically refused to consider 
it. Negotiations at this time were conducted under the ERateanstip ofa 
Federal Mediator. (Stip. No. 1, pp. 3-4) 
From meeting to meeting the Employer made it clear that it was 
leaving its offer to settle the negotiations ''on the table. '' On the other hand, 


the Union from time to time would make a proposal quite far from the area 
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of the Employer offer and then withdraw it, returning to its original demands. 
(Stip. No. 1, pP- 5,6,8,9,10, ff.) 

In connection with settling the terms of the contract, the anniversary 
or terminal date of the contract became an issue. The Union sought to adhere 
rigidly to a June 1 anniversary date position. It had negotiated a June 1 
anniversary date in the most recent years with this Employer and with a 
number of neighboring eraployers. This Employer indicated it would accept 


any other anniversary date as long as it was not in such close proximity to 


June 1 that the result would be the same as 2 June l anniversary date. 6 


In the October 31-November 1, 1966 meetings, the Employer moved 
from its one year contract proposal to express 4 willingness to negotiate an ,. 
agreement of more than one year but less than two years. The Union declined 
to deviate from its three year contract demand and refused to consider any 
compromise on either the issue involving the scheduling of work of mainte- 
nance employees or management rights. (Stip. No. 1, pp- 7-8) 

The January 16, 26, and 27, 1967 meetings were crucial in the 
sense that prior to these dates the Employer had not hired any replacements 
for striking employees who chose to remain on strike. Instead, in these 
meetings, it sought ardently to reach a settlement in preference to taking 
the step of attempting to operate behind the picket line with replacements. a 
To do this, it offered to make some very substantial changes in its position. ar 
It was not, however, successful in this attempt to settle the dispute. The 
Federal Mediation and Conciliation Service had assigned two Mediators to 


Sate ae a 
Stipulation No. 3 notes 12 area labor agreements with the I.W.A. Seven 


have June 1 anniversary dates, three have October 1 anniversary dates and 

one each has a July 1 and an August | annjversary date. June 1 also pre- 
dominates as the anniversary date of labor contracts with the I. W.A. on the 
Pacific Coast of Washington and Oregon from which area the "pattern" nor- 
mally develops. See also Stipulations No. 2 and 4. Also, an anniversary “F 
date of April 1, for example, would permit the Union to prolong negotiations 

so that the Employer could be effectively included in the negotiations strategy 
and tactics of the Union for those with June 1, contractual anniversary dates. 
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these bargaining sessions. In the course of these meetings the Employer 
set forth for Union consideration on different occasions two Compierety, 
differently worded management rights clauses and then attempted by changes 
in wording of these basic proposals to accommodate Union objections to 
those proposals as related by the Federal Mediators. (Jt. Exs. 10, 11,12 
and 13) In addition, the Employer offered a much improved economic pack- 
age by proposing a total of 20¢ per hour the first year and a total of 12 1/2¢ 
per hour the second year for a contract to continue until November 1, 1968. 
The Union rejected these overtures by refusing anything in the way of a 
management rights clause and insisting on 22¢ per hour in the first year and 
the equivalent of 12 1/2¢ per hour in the second year of a two scat agreement 
to expire on May 31, 1968. Near the close of the last of these meetings the 
Employer offered still another complete proposal to settle all of the issues. 
(Jt. Ex. 14) The Union rejected this proposal. It refused anything in the 
way of management rights and changed its economic proposal by spreading 


the total cost differently over the period of the contract to terminate at an 


earlier date, i.e., April 1, 1968. The Employer rejected this proposal. 
| 


No settlement resulted. (Stip. No. 1, pp. 9-11) 

On February Il, 1967 almost six and one -half months after the strike 
started and after prior notice to the Union, the Employer commenced hiring 
replacements. (Stip. No. 1, 1. 12) | 

Just as the strike by the Union interjected a new dimension into 
the negotiations, so did the hiring of replacements. The strike developed 
the problems attendant to a loss of production, a loss of eiorees: and was 
tantamount to a "declaration of war’! by the Union as evidenced by its conduct 


and that of many of its members which followed. The hiring of replacements 


developed the new dimension of there being some pre-strike employees not 
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entitled to immediate or early re-employment when the strike was over 
because their positions would have been filled. 

Negotiations continued. Not until April 14, 1967, over a year after 
bargaining began, did the Union finally make a proposal within which was its 
first indicated movement on the subject of management rights. (Jt. Ex. 15) 
However, that proposal did not deal with any specific examples of those 


management rights; it retained a May 31 or June 1 contract anniversary 


date; it did not grant a concession with respect to the scheduling of mainte- 


nance men; it required the displacement of most strike replacements; and, 
those replacements not displaced were to have been compelled to obtain and 
retain membership in the Union as a condition of continued employment. The 
last requirement was obviously repugnant to such replacements under the 
circumstances. As implied by the Stipulations, there was considerable 
misconduct both on the picket line and away from the picket line which was 
directed against some of those working behind the picket line which did not 
endear the Union and its adherents to those employees working behind the 
picket line. 

In the meetings which followed, including the meeting of December , 
5, 1967, the Union continued to seek the three year 55¢ "package" or "pattern 
settlement", or a two year equivalent, and continued to refuse steadfastly a 
to consider any sort of management rights clause concept sought by the Em- : 
ployer. Also at isgue was the fate of the replacements, both as to whether 
or not these should be immediately displaced by striking employees who 
sought to return to work after the strike ended, which was the Union posi- 


tion, and whether or not such replacements as were not displaced would be 


ey a : 
For example, see Spokesman-Review, 4 daily newspaper published in 


Spokane, Washington, February 1, 1967, p. 1 and February 9, 1967, p.6 
and Spokane Daily Chronicle, also a Spokane daily newspaper, March 8, 1967.1 
p. 1. These are photocopied and attached as Appendix I. 


\\ 
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compelled to join and remain members of the Union as a condition! of con- 
tinued employment, which the Union also sought. 


FE. The December 15, 1967 Negotiating Sessions 


By December 15, 1967 the strike was almost seventeen months old. 


Negotiations had continued for over twenty months. Strike replacements had 


been hired and many had worked for a period of over ten months. The unfair 


labor practice charge here had been filed and had been under investigation 
by the General Counsel for almost six weeks. This meeting becomes espe- 
cially important to this case because it was alleged in the Complaint that any 
unfair labor practice committed by the Employer occurred "sined on or 


about December 15, 1967 ** *." (Complaint, par. 8) ® | 
At this meeting the chief Union negotiator referred to the December 
11, 1967 letter of the Employer to the Union which sought to outline the posi- 
tion of the Employer at that time. (Jt. Ex. 20) Turning to the asda not 
agreed upon itemized in that letter, he announced that certain of these pro- 
posals would be accepted and that there would be qualified acceptance of 
other items. Some proposals were rejected. Without attaching or intend - 
ing any special significance to the following order, it was clear that: (1) The 


Union would not agree to permit a strike replacement to retain the job on 


which he was a replacement if the striker he replaced wanted the job; (2) 
The Union was determined to require that replacements be compeled to join 
and retain membership in the Union as a condition of continued exnploymnent 
(even though it reserved the right to reject some of those for membership 

in the union); (3) The Union would not accept the substance of a raaegersent 


rights clause along the lines sought by the Employer; and, (4) While the 


° Complaint is found in Volume I of Certified Record. 
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Union moved much closer to the wage and fringe benefit proposals of the 
Employer, made in response to the original Union demands, there were 
still several points it did not accept or with respect to which it intended 
further bargaining. (Stip. No. 1, pp. 21-23) 

Taking a special look at management rights because of the emphasis 
on it in this case, attention is directed to the fact that the Employer did not 
offer or impose upon the bargaining any clause more stringent from a union 
point of view than had been proposed at any prior meeting, even as recent a 
meeting as that held on December 5, 1967, a meeting which the General 
Counsel did not regard as having produced any unfair labor practice. The 
Employer emphasized that it was not 'wwedded"' to the specific language of its 
original proposal or any other proposal so long as two dements were sub- 
stantially met with respect to the ultimately agreed-upon provision: (1) 

Where the labor contract is silent the Company is free to proceed initially 

in a unilateral manner without peril; and, (2) To clarify this understanding 

by some specific examples. The Employer also observed that it had already | 
presented several alternate specific compromise proposals which were 
significant departures from its original proposal and that any of the alternates | 
it had presented were acceptable to the Employer. The Employer also in- 4 
vited the Union to come forward with its own language which would be side 
ble with the goals the Employer sought for a management rights clause. The 
Union*declined to do so. The Employer offered once again to try its hand at 


still another compromise draft, but it observed that even if the management 


* 


rights clause was resolved the disposition of strike replacements appeared to 
2 
be an insurmountable issue if the Union was to insist upon its indicated posi- 


tion on that issue. (Stip. No. 1, p. 23) 
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Ill. The Unfair Labor Practice Proceedings. 
A. The Trial Examiner's Ruling 


The Trial Examiner failed to grasp the significance of the bargain- 
ing process. He concluded that the Employer's request to be able. to act 


unilaterally with respect to situations where the contract was silent, after 


full bargaining to conclude the labor agreement, constitutedbad faith bargain- 


ing and an attempt to abrogate the common law of the shop. The Trial 
Examiner read far more into the Employer's proposals than were in fact 
there, embellishing them with rank Bonjeceae and speculation. He thus 
found that as a matter of law an employer could not seek the type of provision 
which the Employer sought here, in total disregard of the decision of the 
United States Supreme Court in N.L.R.B. v. American National ineeeanice 
Co., 343 U.S. 395 (1952) and one many decisions which accept that case as 
precedent in defining the bargaining responsibility. 

B. The Decision of the National Labor Relations Board 

The National Labor Relations Board reversed the Trial Examiner 


and ruled that the Complaint be dismissed in its entirety with Member Brown 


dissenting in a one sentence dissent. The Board pointed out that the Em- 


ployer was agreeable to a continuation of all provisions of the labor contract 
theretofore existing which neither party had opened for bargaining. As the 


Board stated it (182 NLRB No. 65 (1970)): 


"xe 3 & Most of the terms of the expiring contract were 
left unaffected. Included among the more important ones 
were provision for union-shop conditions; for a Monday -to- 
Friday ‘hours of labor'for production workers; for job- | 
posting and bidding procedures; for departmental seniority 
applicable to layoff and recall; for a schedule of wage-rated 
classifications; for a comprehensive listing of fringe benefits, 
aleng with qualifying standards relating to eligibility therefor; 
and for a grievance procedure. The contract's grievance pro- 
visions, contained in Article 2, set out a broad definition of 


grievable matters. The definition included “all disputes, 
| 
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grievances, or complaints arising out of or under 

the contract's terms.'' The grievance machinery 
provided for three steps--the last of which was a 
discussion before a member of the Federal Mediation 
and Conciliation Service. Another provision stated 

it to be the intent of the parties not to engage in work 
stoppages or strikes, but to attempt to settle their 
grievance disputes peaceably, and not to strike or lock- 
out without first using the grievance machinery. Other 
than as noted, there was no restriction on the right to 
strike. Throughout the negotiations the aforesaid pro- 
visions remained on the table as part of Repondent's 
basic contract offer.'' (Footnote omitted, J.A. 4) 


In nceh are the Board noted: 


* 
. 


"Respondent made it clear during the negotiations that 

in presenting its management rights proposals it was 

not seeking to override thereby any specific provision 

in the contract which might, in one way or another, 
nullify the management right involved. It also made it 
clear that the reserved management rights it wanted were 
meant to apply only to initial decisions and actions under 
the clause, and that following such initial actions or 
decisions it was willing to have them subjected to review 
and reconsideration under the contract's grievance proce- 
dures. These procedures, as noted above, would have 
left the Union free to take economic action if it wished, 
after processing its grievances. Additionally, Respondent 
advised the Union that it was not "wedded" to the specific 
language of any of its proposals, and that it was willing to 
accept any language the Union wished, provided only that 
under the definition of management's reserved rights and 
the enumerated examples, Respondent would be free 
initially to act unilaterally where the contract was silent. 
Respondent also expressed its willingness to bargain with 
the Union about the elimination of any of the specific rights 
enumerated in its proposals."" (J.A. 8-9) 


The Board concluded, and rightfully so, that management functions 
clauses, like those here proposed by the Employer, are mandatory subjects 


of collective bargaining. It then carefully reviewed the negotiations. The 


Board noted that there was no basis upon which to find a refusal to bargain 


either in the Employer's request or negotiations for a clause covering these 


management considerations or in the bargaining throughout the period 


involved in dealing with the Union-sought contractual revisions. J.A. 1-13) 
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IV. Differences in Statement and Counter-Statement of Facts. 
| 


Thk prime consideration in not accepting the facts as set forth in 


the Brief for Petitioner, which are in substance the facts as related by the 
Trial Examiner, arises from the fact that certain material facts sate in the 
terminologyf used and others are ignored. For example, the Trial Examiner's 
statement tat the Employer and Union had a bargaining nelationsin for many 
years fails ‘, develop that the relationship continued since 1938, a period of 
over 29 yeags before the Complaint herein was issued, and fourteen succes- 


sive labor fzreements had been negotiated and renegotiated between the 


parties just in the period since 1946. (Stip. 9, par. 2) The failure to note 


that there had been strikes, protracted negotiations and other problems 


between the parties results in an omission of one of the other considerations 


| 

that brought this Employer to this conclusion that a management functions 
clause was desirable. (Stip. 9, par. 3, 4) 
| 


The Trial Examiner and the Peitioning Union characterize the 


Employer' management rights proposal erroneously. It was not\a hard and 
| 
fast proposal and never was. It was not the proposal upon which the course 


of negotiations singly turned, or even remotely so. The Union strike was 
called withbut regard to the Employer's management rights proposal. It was 


called in the aspiration of forcing Employer acceptance of the Union's pro- 
| 


e i 
posals. The management rights issue, in a real sense, was related toa 


| 
secondary posture for much of the negotiations. The Employer time and 
| 
| 
again offered variants in the language, some of which were significant 


| 
departures from other proposals. It urged the Union to come forward with 
its own language on this subject. The issues upon which the course of bar- 


| 
gaining turned were those demanded by the Union. To the very last recorded 


SEES session, the "management rights" issue was not the only 
| 
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unresolved issue nor was it so narrowly presented as to become the true 
stumbling block to an untimately mutually satisfactory settlement between 
the parties. 9 The entire thrust of these considerations are lost in the 
manner in which the facts are presented in the Brief for the Petitioner. 

The characterization of the Employer's request fora ‘management * 
rights’ clause was ''very stringent" or "generally extremely detailed" recog- 
nizes only the surface and not the depth and truth of the bargaining which 


sought mutual agreement. The Employer had every reason to believe that 


the Union would accept a management rights clause as it knew that the Union 


had accepted substantially equivalents of such clauses. a At no time did 


the Employer insist upon every specification of examples which would better 
define and interpret the reservations given to management. For example, 
in the August 9, 1967 negotiations session the Employer proposed that either 
the parties mutually agree to the specification of the reservation of rights by 
taking them up one at a time or in the alternative that the Union negotiators 


— 


y In every negotiations situation between the parties there was some 
other even more or at least equally important issue in addition to the manage- 
ment rightsissue. Thus, management rights was swept up with other issues * 
by the Union in the remark that the parties were not even in the same ball 
park in the April 14, 1967 meeting. In the August 31, 1967 meeting the 
Union claimed the Employer did not have enough money on the table to 
interest them in the contract under consideration. In the December 15, 1967 
meeting and in all subsequent meetings the issue of strike replacements 
andthe Union demand that all replaced strikers be returned to their jobs 
actually became its paramount issue. See the explanation of bargaining for 
each of these meetings in Stipulation 1. 


wy Stip. 1, item 7, p. 4 and item 20, p. 14; Jt. Ex. 7; Bureau of Labor 
Statistics Brlletin No. 1425-5, April, 1966, entitled "Management Rights 
and Union-Management Cooperation", pp. 18 and 63; Stip. 7, p. 3 of 
attachment, reference to Section 65.14 under heading "Management Rights" 
in its Service entitled "Collective Bargaining Negotiations and Contracts" 
published by Bureau of National Affairs, Inc., Washington, D.C. 
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strike from the specifications offered in the Employers proposal. | (Stip. 1, 
| 
Item 22, p. 18) The Employer on many occasions advised the Union that the 


sense of it: proposal was as a point of departure to develop a mutually 
| 
agreeable wpanagement rights clause rather than as an intransigent proposal. ne 


The Statement of Facts presented in the Brief for Petitioner also 


totally fails to note that management rights clauses are common in many 
| 


forms including those presented by the Employer in this matter. ae There 
is nothing in the record to support the stated conclusion of the Trial Exami- 


ner in setting forth his statement of the facts that the Union sought recognition 
of past pragtice and the common law of the shop in its counter-proposal to 
the Employer's management rights proposal. To repeat this in the Brief 
for Petitioner is to compound the unsupported alleged fact. | 

There is also the fact that there appears to be the strong possibility 
of bias in the manner in which the Trial Examiner related the facts as he 
saw them. It was learned after the Counsel for General Counsel rested that 
the Trial Examiner had been Counsel for the General Counsel in the Ameri- 
can National Insurance Company case. He His decision would indicate that 
he has never accepted the decision of the United States Supreme Court in 

’ 

that case a}though he would appear to give lip service to it. This) can be 


surmised from such comments as "the Union, stating it wished to settle the 


"stip. items 18ff, pp. 12ff; Jt. Ex. 20, 2-5; Jt. Ex. 21, 5-7. In the 
April 14, 1967 meeting the Employer indicated acceptance of the union's 
offer of itg "bob-tailed" management rights offer if the union would set out 
specific examples to amplify its specific meaning. It declined to: do so. 


| 
‘ i Bureau of Labor Statistics Bulletin No. 1425-5, April, 1966; Bureau 
of National Affairs studies commented on at 57 LRRM 55 and 46 LRRM 20; 
"Union Contract Clauses", published by Commerce Clearing House, Inc., 
Chicago, Illinois .(1954) | 
| 
ae Certified Record, Vol. II, p. 32, ll. 18-20; See American National 
Insurance Co., 89 NLRB 185 (1950) 
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strike" being inserted in a statement of the facts. (J. A. 19) The Union 
called the strike and it simply had only to retract its strike call to termi- 


nate the strike. This conclusion of possible bias is further supported from 


the alleged factual observation made by the Trial Examiner that "the Union: 


varied its management rights proposal in an effort to meet Respondent's 
demands and still continue as bargaining representative." (J. A. 20) There » 
was nothing in any of the Employer's proposals which would have caused the 

a 
Union to lose its status as bargaining representative. Nor is there anything 
to support the conclusion that on December 15, 1967 agreement was near on ~ 


all issues except management rights. (J. A. 20) The issues related to 


handling of strike replacements were not settled, nor were other issues. 


23 


ARGUMENT 


Management Rights Provision sought by Employer was Legal. 


A. Management Rights is a Mandatory Subject for Bargaining | 


; . ; . | 
The leading case and the unquestioned authority with respect to the 
right of an employer to seek a management rights clause in its labor contract 


is N.L.R.B. v. American National Insurance Co., 343 U.S. 395 (1952) In 
that case the United States Supreme Court stated: | 


"Congress provided expressly that the Board should not. 
pass upon the desirability of the substantive terms of 
labor agreements. Whether a contract should contain | 
a clause fixing standards for such matters as work 
scheduling or should provide for more flexible treat- 
ment of such matters is an issue for determination across 
the bargaining table, not by the Board. If the latter 
approach is agreed upon, the extent of union and manage- 
ment participation in the administration of such matters) 

is aaa ars a condition of employment to be settled by SeESs 
ing." (395 U.S. at 408-9) 


| 
In the American National Insurance case the Court specifically 


dealt with 2 management rights proposal presented by an employer that was 
more harsh from a union viewpoint than the clause proposed by the Employer 
* | 


in this case. The management rights proposal in that case provided in part: 


‘he 3% > the Company's decision with respect to such 
n@atters shall never be the subject of arbitration." 
(Emphasis supplied) 


Thus, in American National the Company's decision and action was 


final and binding, subject neither to a strike nor other appeal. However, at 


all times fhe Employer in this matter was willing that its decisions and actions 
under its proposed management rights clause be subject to the grievance pro- 


cedure provided for in the labor agreement so that the Union eeean a position 


to review the Company's actions and to get a thorough give and take discussion 


in the grievance discussions and the opportunity of obtaining a change in the 
| 


Company'§ action. While the Company in American National Insurance, in a 
| 
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subsequent offer, provided for review through the grievance procedure, it 
still declined to submit its decision under its management rights proposal to ,« 
arbitration. Arbitration is not involved in this case and the Union would be 
free to take economic action if it wished, after processing its grievance. 
(The specifically proposed management rights clauses in the case here did 
not, by its terms, bar an appeal through the grievance procedure and in the 
meetings that occurred on and after January 16,1967 the Employer made it 
abundantly clear that it intended that its actions under the management rights « 
clause wceuld be made subject to the grievance procedure. To further empha- 
size this, the alternate management rights proposals made by this Employer ; 
specifically stated that any dispute over the application of the management 
rights clause would be made the subject of a grievance and processed under 
the grievance procedure. (Jt. Exs. 10, 11, 12, 13, 14 and clause attached 
to Jt. Ex. 21) 

Certainly the clause sought in the American National Insurance case 
was more stringent than the one sought here and in that case the Court found 


nothing wrong with the demand for that clause, per se, or that it was a clause 
'no selfrespecting union" would accept. a 
The Circuits also have recognized that management rights or manage- 
. 
ment prerogatives clauses or clauses of similar import are mandatory sub- 
jects of bargaining. Johnston Grain Co. v. N.L.R.B., 411 F.2d 1215 (C.A. = 
10, 1969); N.L.R.B. v. Gopher Aviation, Inc., 402 F.2d 176, 184, fn. 5 
(C.A. 8, 1968); N.L.R.B. v. Tex-Tan, Inc., 318 F.2d 472 at 482 (C.A. 5, 


1963); N.L.R.B. v. Intercoastal Terminal, Inc., 286 F.2d 954, 958 (C.A. 5, © 


1961); N & P Belt ‘Line R.R. v. Brotherhood of Railway Trainmen, 248 F.2d 
_——— ~ 


34 (C.A. 4, 1957); N.L.R.B. v. F. W. Woolworth Co., 235 F.2d 319 (C.A. 


9, 1956). In N.L.R.B. v. Lewin-Mathes Co., 285 F.2d 329, 333 (C.A. 7, a. 


1960) the Court said: 


"Tt is not an unfair labor practice for an employer 
to bargain in good faith for an agreement assigning 
particular subjects of collective bargaining to 

management's exclusive control for the duration of 


the contract. "' 


B. Efforts of Union Petitioner to lace narrow construction on 


American National Insurance case are unfounded. 


The Petitioning Union places a strained and distorted inter pretation 
upon the decision of the United States Supreme Court in N.L,R.B,. v. Ameri- 
can National Insurance Co., 343 U.S. 395 (1952). It seeks to more attention 
from the sense or purpose of the management prerogative clause sought in 
the negotiations giving rise to the issue in that case. It seeks to place a 
greater emphasis upon the second feature of the proposed management preroga - 
tive clause, i.e., that management's decisions were not to be Lubject to 


review through the contractual arbitration provision, rather than) focus atten- 


tion on the first and primary aspect of that clause which was to permit the 
employer to act unilaterally in certain areas related to wages, hours and 
other conditions of work. | 

Whether or not the employer proposal for a encerens prerogatives 
| 


clause inthe American National Insurance case was in consequence of an 
initial er:ployer proposal or as a counterproposal to a union proposal is of 
no consequence. It is no more or less legal or illegal to peonose the same 
provision in either posture of the negotiations. The proposal is legal irre- 
spective of when it is introduced into bargaining so long as it is not so intro- 


duced in time in the bargaining sequence as to be deemed late and thus a new 


issue or put in some other context by which it then becomes a factor contri- 


buting to evidence of bad faith bargaining. 


A careful examination of the entire sequence of decisions in the 


American National Insurance case, which is capped by the decision of the 
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United States Supreme Court, will show that the concept of the Union Peti- 
tioner here is "far-fetched" to say the least. That concept is that the 
insurance company was only counter-proposing to a union request for unli- 
mited arbitration and that the insurance company sought to eliminate certain 
subjects from the union proposed compulsory arbitration clause. To accept 
that reasoning is to totally ignore the fact that the insurance company sought 
to reserve for its own unilateral decision making certain areas of the total 
subject of "rates of pay, wages, hours and conditions of employment." An 
examination of this decision, in its various steps, verifies without doubt that 
the Supreme Court was dealing with the reservation of rights by which 
management could act unilaterally and that the Court determined that such a 
reservation was not a per se violation of the employer responsibility to bar- 
gain in good faith under Section 8(d) of the Act. The fact that such reserved 
rights were not to be subject to the arbitration provision of the labor agree- 
ment was secondary. A careful analysis of the insurance company's pro- 
posal shows that it has two separate and distinct elements: (1) the reservation 
of rights to management within the broad area of "rates of pay, wages, hours 


and conditions of employment", an area in which management is expected, 


by law, to bargain with the labor union; and, (2) that actions of management 


taken pursuant to such reservation could not be set aside by anyone but 
i eee itself. It is the first element and not the second element with 
which the Board, the Court of Appeals and the U.S. Supreme Court each 
concerned themselves. 

This is illustrated by first examining the Board's decision. It 
ruled that the management rights clause advanced was a "per se" violation 
of Section 8(a)(5) of the Act. It's decision was not in consequence of the 


reference to a refusal to submit management decisions to arbitration but to 
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the so-called "inflexible position" of the insurance company that it would not 
conclude any labor contract without acceptance of its prerogative clause. 


(89 NLRB 185, 1950) The Board, in that case, continued: 
« bk ok By this clause the Respondent sought to reserve 
itself the exclusive right to determine unilaterally such | 
terms and conditions of employment as working rules, 
work schedules, the establishment of work shifts, lay-off 
policy, lunch periods, the granting of leaves of absence,, 
and the distribution of overtime. Indeed, during negotia~ 
tions the Respondent, under its asserted claim of manage- 
ment prerogative, unilaterally changed the lunch period and 
established a night shift in various departments, without! 
first discussing those matters with the Union. The Respon- 
dent's concepts concerning its management prerogatives) 
so pervaded the negotiations that every effort by the Union 
to bypass this issue and proceed with other matters was) 
met with frustration. Nor was the Union any more success- 
ful in its offer to accept the Respondent's demands provided 
that disputes arising under the contract were made subject 
to arbitration. The respondent refused to qualify its ycae 
management prerogatives. 


- "It is well settled that the matters, with respect to | 
which the Respondent sought to reserve the right to take, 
and actually took, unilateral action, affecting, as they did, 
terms and conditions of employment, are proper subjects 
for collective bargaining. In these circumstances, it can 
hardly be said that the Respondent's insistence on excluding 
these subjects from the area of collective bargaining, as a 
condition of agreement, * * * was consonant with good faith 
bargaining envisaged by the Act. Moreover, we find that 
the Respondent's demand for the prerogative clause as a 
condition to making a contract and its unilateral action were 
in derogation of the Union's bargaining rights secured to it 
by Section 9(a) and the exclusive representative of the Respon- 
dent's employees and therefore constituted, quite a part of 
the Respondent's demonstrated bad faith, per se violations 
of Section 8(a)(5) and (1).'' (89 NLRB at 186; Footnotes’ 
omitted) | 


The Board distinguished its decision from the contention of the insurance 
| 


company in that case that Section 8(d) does not require any party to make a 


concession by reasoning: 


We ok kKMoreover, Section 8(d), which substantially codifies 
the bargaining standards developed under the Wagner Act, 
clearly contemplates that the parties approach the bar fain - 
ing table with an open mind and not, as the Respondent did 
here, with a fixed determination to avoid agreement unless 
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the Union relinquished a_ significant portion of its 
bargaining rights." (89 NLRB at 187) 


An examination of the decision of the Court of Appeals also demon- 
strates that the Court was not concerned with whether or not the initial 
management prerogatives were to be ultimately subject to arbitration or not. 

It simply found that "the provisions of the contract assailed by the Board are q : 
not illegal or in anywise forbidden or prohibited; that petitioner had a right 
to urge and insist upon them"; and as a consequence the insurance company 


had not engaged in a refusal to bargain. In a footnote in that decision of the 


Court it is noted that the Union there was unalterably opposed to a manage- 


ment rights clause and that it "never could agree to the prerogative clause 
even if he [the insurance company] gave us five hundred dollars a month 


increase in there." (American National Insurance Co., v. N.L.R.B.. 187 
F.2d 307, 309, fn. 4, C.A. 5, 1951) 
An examination of the Briefs of the parties to the matter before the 


U.S. Supreme Court also confirms that the position of the Board there was , 


that the management prerogatives clause sought deprived the union of certain * 


rights granted to it by the Act and thereby was illegal per se, without regard 
to whether or not the actions of the employer were or were not to be subject 
to the arbitration procedure. In seeking certiorari the Board argued: 


"The Court below erred: 

'], In holding that under Section 8(a)(6) of the Act 
an employer may refuse to enter into any contract with 
a union unless the union agrees to include therein a 
clause waiving its statutory right to bargain about cer- 
tain terms or conditions of employment. 

"2. In not enforcing paragraph l(a) of the Board's 
Order." (Petition for Certiorari, N. L.R.B. v. Ameri- 
can National Insurance Co., pp. 12-13) 


That Petition for Writ of Certiorari to the U.S. Supreme Court completely 
avoids any reference to theelement of the proposed management prerogative 


clause which barred the appeal to the arbitration procedure of any unilateral 
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decision of the insurance company. Instead, the Petition is precise and 
| 


sought to overturn the decision of the Court of Appeals because: 
"The decision below raises questions of obvious large 
importance in the administration of the National Labor | 
Relations Act and the effectuation of the rights of collective 
bargaining secured by the Act. To permit an employer to 
insist, as an absolute prerequisite to the consummation of 
an agreement, that the union abandon its statutory right to 
bargain collectively on fundamental matters affecting wages, 
hours, and working conditions is to emasculate the holdings 
that these are not subjects of 'management prerogative’ | but 
matters on which the employer owes a statutory obligation 
to bargain. The technique here employed, and sustained by 
the court below, places in the path of bona fide collective 
bargaining a road-block no less impassable than an absolute 
refusal to bargain at all."' (Petition for Certiorari, N. L. R.B. 
v. American National Insurance Co., pp. 18-19) | 
| 
In its Brief to the Court, the Board noted the two separate features 
of the management prerogatives clause sought by the insurance company: 


"At the January 10 meeting, respondent, having ‘given 
considerable thought to the character of prerogative So. in 
our opinion, the Company was entitled to maintain* * * 
well as * * * to the character of safeguard which would ieate 
the retention of such prerogatives to which we thought the 
Company entitled * * * invulnerable to attack', * %* *"! 
(Brief of the N.L.R.B., N.L.R.B. v. American National 
Insurance Co., pp. 3-4) 


| 
The Brief then presses on with the theory of the Board that it was 


illegal, or a per se violation of Section 8(a)(5) of the Act, for the, 


to "demand that the union waive a portion of its bargaining rightsjin the 
| 


employer 


form of a contract clause". The Board argued: "Certainly, respondent was 
not entitled to demand, as it did, that the union take less than a full measure 
of the rights which Congress gave it, or no rights at all." (Brief for the 
N.L.R.B., N.L.R.B. v. American National Insurance Co., p. 17) 

The decision of the United States Supreme Court does ah concern 


itself with whether or not the management rights clause sought does or does 
not contain a provision making the decisions of management subjectto arbitra- 


tion. The Court noted, in passing, that some of the management rights pro- 
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visions do require review by arbitration while others do not and the decision 


specifically notes: 


‘tn Without intimating any opinion as to the form 

of management function clause proposed by respondent 

in this case or the desirability of including any such clause 
in a labor agreement, it is manifest that bargaining for 
management functions clauses is common collective bar- 
gaining practice." (343 U. S. 395 at 406-7) 


With no mention whatsoever of the conditioning of the management 
rights clause upon review in arbitration or otherwise, the Court said: 


"Congress provided expressly that the Board should not 
pass upon the desirability of the substantive terms of labor 
agreements. Whether a contract should contain a clause 
fixing standards for such matters as work scheduling or 
should provide for more flexible treatment of such matters 
is an issue for determination across the bargaining table, 
not by the Board. If the latter approach is agreed upon, the 
extent of union and management participation in the admin- 
istration of such matters is itself a condition of employment 


to be settled by bargaining. (Emphasis supplied) 


"Accordingly, we reject the Board's holding that bar- 
gaining for the management functions clause proposed by 
respondent was, per se, an unfair labor practice. Any 
fears the Board may entertain that use of management 
functions clauses will lead to evasion of an employer's 
duty to bargain collectively as to 'rates of pay, wages, 
hours and conditions of employment' do not justify con- 
demning all bargaining for management functions clauses 
covering any 'condition of employment' as per se violations 
of the Act. The duty to bargain collectively is to be 
enforced by application of the good faith bargaining 
standards of Section 8 (d) to the facts of each case rather 
than by prohibiting all employers in every industry from 
bargaining for management functions clauses altogether." 
(343 U. S. 395 at 408-9) 


Aa anyei 2 <4 ~ange? Ose 


The foregoing discussion demonstrates conclusively that neither 


e 


the Board, the Court of Appeals or the Supreme Court was interested, other 

? 
than in passing, in, how the insurance company's management rights proposal , 
came into being or whether or not the rights reserved by the company would « 
be subject to arbitration. The central concern was whether or not manage- 


ment could demand in bargaining the reservation of these rights to itself. 


The Board said management could not. The Court of Appeals and then the 
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Supreme Court said precisely the opposite--that it was not a per de violation 
of the Act for management to insist on sucha clause, even to an impasse in 
| 


bargaining. 


On this basis, then,the entire argument of the Union Petitioner here 


as regards the significance of the decision in American National Insurance 


falters, and ultimately collapses. | 
Nor has time changed the attitude of the United States Supreme Court 

on this subject. The American National Insurance case has been quoted with 

approval by the Court on innumerable occasions including most recently in 


H. K. Porter Co., Inc. v. N.L.R.B.,397U.S. 99 at 106 (1970). | 


C. Employer's Management Rights Proposal Never Restricted to 
Specific Language to Exclusion of Other Language Suggestions. 


There is another, additional, independent element present which 
puts the Employer in this case in a far more favorable position with respect 
to its request for a management rights clause than existed in the American 
National Insurance case. This Employer at no time insisted on the basic 


clause originally presented or any precise alternate clause. Throughout the 


bargaining, in virtually every meeting between the Employer and the Union, 
| 


the Employer noted that it was the Employer's position that the clause origi- 
nally Prone was designed only as a point of departure in bargqining. The 
Union was invited, even urged on many occasions, to propose a more favor- 
able clause from its own viewpoint. The Employer specified only that from 
its viewpoint, such a clause should contain two primary dements:| 
broad reservation of management rights or prerogatives where the contract 
was silent, together with (2) some specificity xy example with respect to those 
rights or prerogatives. The Employer, time and again, attempted to ex- 
plore specific alternative language for such a clause, on its own initiative, 


with the Union. On several occasions, the Employer gave the Union alterna - 
° | 
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tive véritten clauses for the Union to consider as alte rnatives to the original 
Prsane which the Employer formally nad "on the table. '' The Union did not 
respond with any sort of effort to compromise the issue on terms even 


remotely aimed at acceptance by the Employer. Asa result, the Employer 


Pie) oe to time returned to the substance of its original proposal putting it + 


back #'on the table" in a technical sense (but in that sense only) throughout 

the bargaining, in order not to lose the thrust of its desire for a management F 

rights clause which contained substantially the two elements it sought, and to 

emphasize to the Union its serious desire to incorporate such a clause in any + 

final agreement. At all times it was made clear by the Employer to the “I 

Union that this clause was designed only as a point of departure--a proposal 

from, which mutually satisfactory language could be developed, and from 

which the Employer attempted in every way available to it to develop a mean- 

ingful dialogue on the subject which would finally result in an agreement on 

a clause which both Employer and Union could find acceptable. A review of 

any of the many alternative approaches on management rights set forth by j 
‘the Employer, on its own initiative, in seeking mutual accommodation with 

the Union on the subject, will show that none was more stringent (e.g., less 

favorable from the Union view) than the basic clause proposed by the Em- : 

ployer in this case, or the basic clause contained in the American National 

Insurance case. Thus, it is clear that neither the clause originally proposed 5 

by the Employer, nor any of the modifications thereof set out by the Em- ; 

ployer as ones which would be acceptable to the Employer if acceptable to 

thegUnion, were illegal per se or that these were clauses predictably un- 

iY 
acceptable to a union. 
’ 


¢ In Texas Industries, Inc., 140 NLRB 527 (1963) the Board was called 


upon to determine whether or not an employer demand for a management 
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| 
rights clause certainly no less broad in scope than the one at hand, and 
conceivably even broader in scope, constituted a refusal to bargain. It ruled 
that such a request was not a refusal to bargain and that the employer there, 


in taking the position that it would insist upon such a provision, was plainly 


within its La wfut right. The management rights provision there under consi- 


deration follows: 


"Nothing in this agreement shall be deemed to limit, 
gr_restrict the company in any way in the exercise of the 
customary functions of management, including the right, 

make such rules not inconsistent with the terms of 

is agreement relating toits operation as it shall deem | 
aldvisable, and the right to hire, suspend, discharge or 
utherwise discipline an employee for violation of such 
wales or for other proper and just cause. 


"The right to select and hire, to promote to a better 
sition, to discharge, demote or discipline for cause, 
‘nd to maintain discipline and efficiency of employees and 
determine the schedules of work is recognized by both 
union and company as the proper responsibility and prero- 
gative of management to be held and exercised by the | 
company in a fair and just manner and while it is agreed 
that an employee feeling himself to have. been aggrieved| 
_by any decision of the company in respect to such matter, 
or the union in his behalf, shall have the right to have such 
decision reviewed by top management officials of the | 
company under the grievance machinery hereinafter set 
forth, it is further agreed that the final decision of the | 


company made by such top management officials shallnot 
be further reviewable by arbitration.'' (Emphasis supp ied) 
| 


Attention is especially directed to the fact that in the above-quoted clause 
there wold appear to be nothing that would nullify the management rights 
includingfany specific provision in the labor contract to the contrary! ! If 
such be the interpretation of the foregoing clause, by contrast, the Employer 
in the case here at bar did not seek with its management rights proposals to 
override any specific provision in the contract which might in one manner or 
another nullify the management right involved. Note also the final decision 
of the Company in the Texas Industries case was not further reviewable by 


arbitration, whereas the Long Lake proposals would prospectively subject 
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any management decision to review through the grievance procedure if the 
Union so wished after which the union would be free *o strike if it so chose 
to enforce its point of view. 
The Board has also approved of the management rights provisions 


found in the contracts in Leroy Machine Company, 147 NLRB 1431 (1964), 


Ador Corporation, 150 NLRB 1658 (1965) and Druwhit Metal: Products Co., 


153 NLRB 346 (1965), just to name a few. 

In negotiatiors in Atlantic Research Corporation, 144 NLRB 285 (1963) 
the employer requested contract provisions (1) reserving to him, as a 
management prerogative, the right to grant individual merit raises and 
rejecting union proposals that such disputes be submitted to an arbitrator, 

(2) seeking to reserve the right to discontinue daily overtime rates, (3) 
refusing to incorporate in the contract a somewhat complex and confusing 
holiday and vacation accrual system, and (4) insisting on continuing a past 
policy on determining the gross amount of a Christmas bonus. These were 
all held by the Board to be legal subjects of bargaining and the Board found 
it to be no unfair labor practice when the employer insisted upon these 
items to an impasse. 

The Employer here sought the right to subcontract as one of the enu-, 
merated examples of management rights. The Union objected. As a conse- 
quence, it is worth while to especially note Peerless Distributing Company, 
144 NLRB 1510 (1963) in which the Board stated: 


"It is settled law that subcontracting is a mandatory 
subject of bargaining, and that an employer may insist 
upon a management rights clause dealing with a mandatory 
subject of bargaining, if done in good faith, without viola- 


ting Section 8(a)(5) of the Act. * ae ot 
In that case the Board ruled that the employer did not engage ina refusal to 


bargain by ins isting upon inclu sion within the labor contract of a provision 
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that permifted it to subcontract work. (See also Shei! Oil Co., 149 NLRB 
283, 1964) *4 | 
Any party to collective bargaining may maintain to an impasse any 


mandatory subject of collective bargaining. N.L.R.B.v. American National 


Insurance Co., supra; N.L.R.B. v. Cummer-Graham Co., 279 F.2d 757 


(C.A. 5, 1960); White's Uvalde Mines ve N.L.R.B., 255 F.2d 564 (C.A. 5, 


1958); Proctor & Gamble Manufacturing Co., 160 NLRB 334 (1966); Peerless 


Distributing Co., supra. 


Of course, such a firm position must not be the outgrowth of a mani- 
| 
fest attempt to refuse to accept the principle of collective bargaining, i.e., 


a predetermined disposition not to bargain. (And here we have ah Employer 
| 


who has accepted and fully functioned under the principle of collective bargain- 


ing for 30 years.) But, the failure of bargaining to bring about aj settlement 


of the issues is not determinative nor does it constitute evidence of a lack of 


good faith. N.L.R.B. v. United Clay Mines Corp., 219 F.2d 120 (C. A. 6, 


1955); N.L.R.B. v. National Shoes, Inc., 208 F.2d 688 (C.A. 2, 1953). As 
| 


the United States Supreme Court stated in the American National Insurance 
case: 
'Thus it is now apparent from the statute itself that the! 
does not encourage a party to engage in fruitless marath 


discussions at the expense offank statement and suppor! 
of his position." (343 U.S. 395 at 404) 


| 
D. Management Rights Clauses in Labor Contracts are Customary 


there is nothing novel or exceptional about the kind of management 
| 


functions clause that this Employer sought except that it might have been less 
| 


stringent than most found in many labor contracts throughout the United States. 
| 
| 


i 
i i 


we The principle that subcontracting is a mandatory subject of bargaining 


was set forth in Fibreboard Paper Products Corp. v. N,L.R.BJ, 379 U.S. 
203 (1964). 
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The United States Supreme Court in the American National Insur- 
ance case (343 U.S. 395 at 405-6) reviewed the status of management rights 
clauses in existence in labor contracts throughout the United States at the 
time of its decision in that case (1952). It noted that such clauses were 
common and that,additionally, the National War Labor Board ordered such 
clauses to be included in a number of labor agreements. The situation has 
not changed except, of course, that the National War Labor Board is no 
longer in existence. 

Stipulation No. 7 contains other management rights clauses from 
contracts currently or recently in force within the Pacific Northwest. 

The simple fact of the matter is that management rights clauses of 
various kinds are very commonly found in labor contracts, entered into by 
scores of "self-respecting unions. '' A study made in 1960 showed that a 
general statement of management rights appeared in seventy-four percent 
(74%) of the contracts studied, seventy-nine percent (79%) of those studied in 
manufacturing industries. Thirteen percent of all management rights con- 
tract clauses (16% in manufacturing industries) contained a statement ''to 
the effect that management retains all its usual prerogatives except those 
that are specifically set out in the contract as matters of bargaining." (46 
LRRM 20) 

That study went on to illustrate the rights reserved by employers as ,, 
management rights, which were many, including but were not limited to the * 
right to direct the working force, conduct its business, control production, 
promulgate and maintain company rules, locate plant, determine the size of ,, 


its workforce, etc. - 


A 1964 study by the Bureau of National Affairs indicated that fifty- 


seven percent (57%) of the labor contracts reviewed in lumber included 


t 
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"general statements of management action which is to remain unfettered 
despite the obligations of bargaining."" (57 LRRM 55) 
al 966 study by the Bureau of Labor Statistics of the U.S, Depart- 


| 
ment of Labor of 1,773 labor agreementsdemonstrated that 860 contained for- 


mal management rights clauses. He One thousand twenty-three of the 1, 773 
| 


labor werecments involved were in manufacturing industries where the 
incidence of formal management rights clauses were greater, i. G. , 645. “2 


That same study indicated: 


"Slightly more than a third of all management rights pro- 
visions included a savings clause reserving for the employer 


all those rights not specifically abridged or affected by the 
rovisions in the collective bargaining agreement. More- 
over, the rights enumerated were to be considered illustra- 
tive rather than all-inclusive. * * *'' (At p. 16; emphasis 
supplied) | 
| 
The clause several times resubmitted for union consideration by 


the Emplo%er in this case was different in no substantial or meaningful way 


from clauses which have been accepted in the same general geographic area 


| 
here involyed. To illustrate, attention is invited to the first clause quoted 


and attached to Stipulation No. 7. That clause is virtually a word for word 
| 
reiteration of the clause proposed in the case here at bar. That clause is 
| 
e 
found in the contract of a competitor who deals with the Teamsters Union in 


a city only 150 miles from Spokane. The provision existed in the labor con- 
U 
tract of this competitor (Diamond National Corporation) during precisely the 


same period that the Employer in this case sought the substance jof a compar- 
| 


able provitsion in its own labor contract. 


Whe point of all of this is to illustrate that management rightsclauses 
| 
are common and the provisions sought by this Employer do not differ 


15 Management Rights and Union-Management Cooperation, Bulletin No. 
1425-5, U.S. Department of Labor, April, 1966 at p. 5. 


| 
16 thid., p. 4. 
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appreciably from those many variants found in other management rights 
clauses throughout the nation. But, it must be emphasized that at no time 
did this Employer insist on any particular management rights provision to 
the exclusion of all others. It sought a principle in the management rights 
area and sought mutual development of a clause giving the Union a point of 
departure in negotiations to work this out. The Union was simply unwilling 
to come as far in spelling out the clause as the Employer hoped or desired 
and for over a year after its strike began was unwilling to move at all on 
the subject. 

And, from the impressive array of unions that have agreed to 
management rights clauses no worse from a union point of view than those 
suggested by the Employer here, it is obvious that "self-respecting" unions 
will sign contracts including strong management rights reservations. Asser-* 
tions of the Trial Examiner to the contrary are valid only if one is simul- 
taneously prepared to deny a self-respecting status to the Teamsters, Steel- 


workers, Auto Workers, etc. 


Il. The Bargaining Obligation. 
A. In General 


Congress has seen fit to statutorily define the duty to bargain col- 
lectively in Section 8(d) of the National Labor Relations Act, as amended (28 
U.S.C. Sec. 158(d)): 


"For the purposesof this section, to bargain collectively 
is the performance of the mutual obligation of the em- 
ployer and the representative of the employees to meet 
at reasonable times and confer in good faith with respect 
to wages, hours, and other terms and conditions of 
employment, or the negotiation of an agreement, or any 
question arising thereunder, and the execution of a . 
written contract incorporating any agreement reached 

if requested by either party, but such obligation does 
not compel either party to agree to a proposal or require 
the making of a concession:* * at 


The leading case on this subject is also N.L.R.B. v. American 


39 


| 
Naticnal Insurance Co., supra, in which the Court summarized the responsi- 
| 


bility of the’ parties and the functions of the Board as follows: 
| 

’ "Congress provided expres sly that the Board should! 

not pass upon the desirability of the substantive terms of; 

labor agreements. Whether a contract should containa | 

clause fixing standards for such matters as work scheduling 


or should provide for more flexible treatment of such matters 


is an issue for determination across the bargaining table, 
not by the Board. If the latter approach is agreed upon, ithe 
extent of union and management participation in the administra- 
tion of such matters is itself a condition of employment to be 


settled by bargaining. | 


| 

"Accordingly, we reject the Board's holding that 
bargaining for the management functions clause proposed 
by respondent was, per sé, an unfair labor practice. Any 
fears the Board may entertain that use of management 
functions clauses will lead to evasion of an employer's 
duty to bargain collectively as to "rates of pay, wages, | 
hgurs and conditions of employment’ do not justify con- 
demning all bargaining for management functions clauses 
covering any ‘condition of employment! as per sé violations 
of the Act. The duty to bargain collectively is to be enforced 
by application of the good faith bargaining standards of 
Section 8(d) to the facts of each case rather than by prohi- 
bating all employers in every industry from bargaining for 
management functions clauses altogether."' (343 U.S. at 
408-9); (Emphasis supplied). | 


As the Court stated in N.L.R.B. v. Jacobs Manufacturing Co., 196 
| 
F.2d 680, 684 (C.A. 2, 1952): | 


x & To bargain collectively in compliance with the 
statute does not mean that an employer must produce | 
proof to establish that he is right in his business decision 
as to what he can, or cannot, afford to do. He is left free 
to decide that for himself and, at the end of the bargaining, 
may agree only insofar as he is willing in the light of all 
the circumstances. * * *" | 
| 


The United States Supreme Court went on in the American National 
Insurance case to approve the lower court's standard of good faith. The 
test of the lower court was the test applied by the Trial Examiner in that case 
which was: | 


a) | 
"Tt is argued further, however, that the intransigeance| 
respondent is, in itself, evidence of bad faith--that res 
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dent by its refusal to grant more than minor or mean~ 
ingless concessions had demonstrated that +. did not 
approach the bargaining table with an open mind--that 
its conduct has not been that of one seeking agreement. 
But 'open mind! need not mean a mind without conviction 
nor need it mean 2 mind easily swayed by argument. ve 
(187 F.2d 307, 309, fn. 3, 1951) 


The cases are many which seek to define or delimit the elements in- | 
volved in ''good faith'' bargaining. However, these all resolve themselves 
into the question of whether or not in the totality of the bargaining conduct 
the ingredients were present from which an agreement could have developed 
save for the fundamental positions of the parties. A fundamental position, 
honestly maintained, is neither evidence of bad faith nor 4 refusal to bargain. 
To rule otherwise is to destroy the collective bargaining process as practiced 5 

allas General Drivers Local 745 v. N. L.R.B., 122 « 


in these United States. D 


U.S. App. D.C. 417, 419, 355 F.2d 842 (1966) 


a 


B. The "Good Faith'' Bargaining Tests 


The premise of the Petition of the Union to set aside the decision of + 
the Board is not put in the posture of evaluating the conduct of the Employer 
within the various tests applied to determine whether or not that conduct was 


“ 


in good faith. It has simply taken the erroneous position that it was a per se ¢ 


violation of the Act for the Employer to have sought a management rights pro- Be 


vision in bargaining irrespective of the other aspects of that bargaining. As 

a consequence, any prolonged analysis of the customary tests applied by this ~ 

Court and others will not be productive to a decision in this matter. rf 
Suffice it to say that it is quite customary and normal, when an em- 

ployer's conduct is under question, for the Board and the Courts to applya - 

large number of tests to attempt to objectively determine whether or not such ” 


conduct in bargaining was in good faith or in bad faith. Any application of 


those tests here would amply illustrate that this Employer had carried on a 
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mutually satisfactory bargaining relationship for over thirty years with this 
Union. Bargaining here, just as it had many times before, began with each 
of the participants submitting a list of suggested changes in the labor agree- 


ment to be negotiated to a successful conclusion. The Union list was much 
| 


longer and more costly. The Employer presented proposals and counter - 
proposale and agreements were reached on some of the issues between the 
parties. Meetings were held frequently and at length. There was demon- 
strated effort on the part of the Employer to elicit agreement and it at no 
time presented or stood on any fixed language with respect to the issue of 
management rights, which is the issue the Union seeks to make determinative 
of the good faith bargaining standard in this matter. The Employer had valid 
business reasons for its few proposals and these reasons were presented to 
the Union. The Union was at all times given the complete eeeneciend status 


as the proper and sole bargaining agency. The Employer engaged in give and 


take bargaining, responding to all Union requests. The Employer was 
| 


straightforward and consistent in its position. At no time did the Employer 
| 


ever manifest or indicate any intention not to sign an agreement. It had 


signed many in the past and it expected to sign one in this instance. There 


were no independent violations of the Act or any evidence of an anti-union 

animus. Many negotiations sessions were held even after the unfair labor 

practice charges were filed. The Employer took no independent 5: unilateral 

act which in any manner was aimed at subverting the Union or its responsi- 

bility to it. The Employer was slow to hire strike replacements and did so 

only after full disclosure and discussion with the Union's bargaining committee. 
It might be noted, in passing, that the Trial Examiner totally dis- 


regards the allegations of the Complaint with respect to any violation of the 
| 


Act alleged to have occurred on or after December 15, 1967 and found, for 
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reasons best known to him, a date precisely six months earlier than the 
date the original Charge was filed, which bears no reasonable relation to 
anything presented in this case. There is some doubt that his action in this 
connection was proper and whether or not this Complaint could be set aside 
independently on that basis. N.L.R.B. v. MacMillan Ring-Free Oil Co., 
394 F.2d 26 (C.A. 9, 1968) cert. den. 393 U.S. 914 (1968) sub nom Oil, 


Chemical & Atomic Workers Local 1-128 v. N.L.R.B. 


Chemica! < eee. 


C. Substantial Evidence Supports Board's Finding of Good Faith 
Bargaining 


The Board is given considerable latitude in determining whether or 
not particular conduct constitutes bad faith. The degree of cooperation which 
a party to the negotiations must show is "largely a matter for the Board's 
expertise." Fruit & Vegetable Packers, Local 760 v. N.L.R.B., 114 U.S. 
App. D.C. 388,389-390, 316.F.2d 389, 390-91 (1963). 

As this Court said in Oil, Chemical and Atomic Workers Inter- 
national Union, Local 4-243 v. N.L.R.B., 124 U.S. App. D.C. 113, 116, 
362 F.2d 943, 946 (1966): 

"x The Board is, however, the agency entrusted 

by Congress with the responsibility of making findings in 

cases arising under the statute, and it is not precluded 

from reaching a result contrary to that of the Examiner 

when there is substantial evidence in support of each re- 

sult. * * #17 
And, in that case this Court declined to set aside the decision of the Board 


which disagreed with its Trial Examiner, as it found that the Board's find- 


ings were not ‘irrational or unsupported by substantial evidence." 


Section 10(f) of the Act (29 U.S.C. Sec. 160(£)) provides that upon 


review of the findings of fact by a Court of Appeals, "questions of fact if 


— -——— 


See also Retail Store Employees Union v. N.L.R.B. 123 U.S. App. D.C. 
360, 360,F.2d 494 (1965) 
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supported by substantial evidence on the record considered as a whole shall 


in like manner be conclusive." 
It is respectfully submitted that there is substantial evidence to 
support the decision of the Board. This case is little different in presenta- 


tion from that considered by this Court in the Oil, Chemical and Atomic 


Workers case, supra. There, as here, little significance could be placed 


upon the demeanor of witnesses. The case here was almost completely sub- 


mitted on stipulations. This Court noted in the Oil, Chemical case "the 


differences between the Board and the Examiner were basically as ito the 


inferences to be drawn from the evidentiary facts and were rooted in dif- 
ferences in approach." (124 U.S. App. D.C. at 116, 362 F.2d at 946) The 
same, ina sense, is true here in that the Trial Examiner was unable to take 
himself away from the "per se" concept, the one which he personally had 


argued to the Trial Examiner and the Board in the original American National 


Insurance case. Thus, in light of that American National Insurance decision 


by the U. S. Supreme Court, it is clear that the Board's decision here is 
| 


definitely supported by the necessary substantial evidence to support its 
| 
factual determination of a lack of any factual basis to find a violation of 


Section 8(a)(5) of (1) of the Act. 
The only other sense in which the difference between the Trial 

Examiner and the Board can be viewed is the difference in the application 

of the correct law to the facts. The Trial Examiner incorrectly applied the 

law of American National Insurance and the Board in a very carefully worded 


decision grasped this difference and enunciated it, correcting the error of 
| 


the Trial Examiner. 


Ill. References to Borg-Warner Decision and Earlier Long Lake Decision 
by Union Petitioner misplaced, 


A. Borg-Warner Decision Distinguished 
After erroneously setting aside the American National Insurance 

decision as applicable to the factual situation here presented, the Union 
Petitioner relies on N.L.R.B. v. Wooster Division of Borg-Warner Corp., 
356 U.S. 342 (1958) as establishing that the employer request for bargain- 
ing on a management rights clause was tantamount to a request for bargain- 
ing on a non-mandatory subject of bargaining. Since it is clear that the 
American National Insurance case holds that management prerogatives 
clauses is a proper subject of mandatory bargaining, the Borg-Warner 
case is totally inapposite. 


The United States Supreme Court stated in Local 24, Intl. Brother- 


ee ee 


hood of Tehmsters Union v. Oliver, 358 U.S. 283, 295 (1958): 


MMe oe 


*The goal of federal labor policy, as expressed 
in the Wagner and Taft-Hartley Acts, is the promotion of 
collective bargaining; to encourage the employer and the 
répresentative of the employees to establish through col- 
lective negotiation, their own charter for the ordering of 
industrial relations, and thereby to minimize industrial 
strife. * * *'' (Citing, inter alia, American National 
Insurance Co. case.) 


In American National Insurance the Court ruled that a request for a manage- 
ment functions clause was not, per se, an unfair labor practice and concluded; 


te ok kA ny fears the Board may entertain that use of 
management functions clauses will lead to evasion of an 


———————— 


This is not to say that the Board could not, under the proper circum- 
stances have found otherwise. For example, the Board held in the case 
immediately preceding its decision in this case that an employer demand 
for a management rights provision in the context of facts that displayed 
an anti-union bias was further representative of bad faith bargaining. But 
in that case, the factual situation carried strong tones of bad faith through- 
out the bargaining process. See Chevron Oil Co., 182 NLRB No. 64, also 
decided May 15, 1970. 
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employer's duty to bargain collectively as t= 'rates of 

pay, wages, hours and conditions of employment’ do : 
not justify condemning all bargaining for management | 
functions clauses covering any ‘condition of employment’ 
as per se violations of the Act. * * *" (343 U.S. at 409) 


Thus, it is clear that a request for a management rights clause is not to be 


deemed a non-mandatory subject of bargaining, a subject which would then 


bring the Borg Warner case into consideration. 


B. Earlier Long Lake Lumber Co. case Distinguished 


The approach taken by the Union Petitioner would lead one to believe 


that it seeks to imply that the present case is in some way a continuing as- 


pect of the earlier case in the process of case handling. That ig not true. 
5 


The earlier case decided by this Court, International Woodworkers of 


America v. N. L. R. B. and Long Lake Lumber Co., 127 U.S. ‘App. D.C. 
81, 380 F.2d (628) (1967), has nothing to do with this case excepting only 


as an incident in the reasoning of the Employer here in seeking the manage- 


| 
ment rightsdause. The earlier case is complete, the Regional Director of 


the Board in Seattle has found compliance with the earlier decision and that 
matter is closed. ny The only way that the earlier case has come into this 
picture at all arises out of the Employer's concern for the fact that what it 
knew to be its agreement with the union was set aside as being no agreement 
because the labor agreement was silent. At the time it first sought the 
management rights provision in this bargaining, the earlier eee had not 
completed its course of litigation. However, the Employer oat aware of 
the positions being taken by the Union and by the Board in that case and 
believed that a management rights provision would have permitted it to 

have taken action where the labor agreement was silent. Thus, it sought 


a management rights provision which would permit it to act where the labor 
| 


19 See Appendix II. 
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agreement was silent. It should also be noted, however, it also sought 
a provision by which it could work a limited number of maintenance em- 
ployees on Saturday at straight time. This was not in derogation of any 


decision of this Court or of the Board. It had been pointed out to the Em- 


ployer that if it wanted to take such action it must have a contractual base 


on which to do so. The contract was open for bargaining, so the Employer 
made its request. It should also be noted that in the course of bargaining 
the union ultimately acquiesced in that request. Thus, the factual situation 
giving rise to the earlier case encouraged the Employer to seek a provision 
in the labor contract to permit it to employ some maintenance employees 
on a Saturday when its plant was not in production and a provision for a 
management rights clause to be able to act unilaterally where the contract 
was silent. But aside from that the earlier case has absolutely no bearing 


upon the present case. 
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CONCLUSION 


It is respectfully submitted that the decision of the National Labor 


Relations Board is correct and should be sustained. The Petition of the 
| 


Union herein to set aside that decision should be denied. 


Re 


George J. Tichy 
Attorney for the Ihtervenor | 
December 4, 1970 Long Lake Lumber Company 


| 
Timber Products Building 


951 East Third Avenue 
Spokane, Washington 99202 


Telephone: Area Code 509 
KEystone 5-4646 
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APPENDIX I 


Spokane Daily Chronicle 
March 8, 1967 
Front Page: 


Spokesman-Review 
February l, 1970 
Front Page: 


LONG LAKE DISPUTE 
Violence Flares 


at Lumber Plant : 


New: violence was reported’ Tuesday: at Long ‘Lake 
Lumber Co. as picketing at! the £2302 Mallon ‘plant} 
stretched into the seventh month. : 

Pat E. Connerly, 19, E2810: Mt. Vernon Court, told:po- 
= seek re ate damagediicn.. -.s) et aha Help ne 
‘by pickets when he and Tom Ja-jtold officers he~ was. cautioned 
¢cobsen, also 19, N82i_ Hogan,| by: pickets not to go inor he 
aie the a company to} “would get hit.”” 
tapply for work. .. 1 Rettkowski said he then tried) 
:Connerly reported that pickets| to cross the line and was struck 
{were across the road at Mallon/ three times and knocked to the 
pand Stone. When he attempted) sround. He told police several 
to drive through the line, his} o¢ the pickets carried clubs, 
auto was kicked and the left} 2 
“front door damaged. | About 150 members: of Inter- 
He and Jacobsen continued) ational Woodworkers of Amer- 
‘for another block before they|’*@ walked ‘off the job ‘last July 
“got scared” and turned around) flowing a breakdown in. con- 
to leave. | tract negotiations. The company. 


On the second time they went! has“continued to operate the 
{plant on a limited basis, using 


through the picket line, Conner- “ 
Jy said, one. of the pickets hi | supervisory and temporary help. | 
the front of the car witha sign,| The Long Lake plant was‘shut 
damaging the grill. |down last Wednesday when. a 
Chased by Truck seleohoue bomb i vee <i 
y es | ceived by company officials. No 
pfommery ee _Szids Be wane | bomb: was found. by law. en 
‘stopped and threw a rock backhoe othicere se ‘ 
toward the pickets. ‘Then acl Company and union officials 
cording to Connerly’s report, | 72's with federal mediator J. 
Several. members of. the pickett~’ nashe Thursday. and.Friday in 
Jine jumped into a pickup truck a’ fruitless “effort to ‘settle the} 
‘and’ chased Jacobsen and hime ee Ashe. said: Toesday eve; 
|\ning no further contract. talk: 


*Zor several blocks before_ the: = 

“managed to elude the pacsnérss: Meese byshis office. 
SAn- eariier~ fracas occured|” poate 
Jan. 14 outside the lumber. com-! 
pany plant, when a man on foot; 


was struck, reportedly, by one 
{ or more pickets. i 
‘Booked into city jail on Tues-| 
‘day on a third degree assault) 
‘charge was. Terrance E. Den-| 
ning, 25, E543 Liberty, a laborer 
who was released on $500 bond. 
Denning was accused of strik- 
‘ing’ Dwight A. Rettkowski, 19, 
°N2528. Division, when-Rettkowski 
went tothe lumber-firm Jan. 
12a to’apply for-a job. Rettkowski} 


nesday 


outside of 


> eon 


eon a 
it charge. He 


incident 


“Flomes of Trio- 


on Struck Job 
Hit by Bottles. 


* Police today. Were investigat- 
ing three incidents in’ which'em- 
ployes of Long Lake Lumber 
Co., reported ‘beer bottles’ were 
thrown through windows at their. 
homes last night: and. early to- 


day. : 
_ Officer Dean H. Garinger said 
bottles were tossed through win- 
dows at the homes of Meryl E. 
Mapes, W2833 Crown; Kenneth 
E. Duncan,’ £207 Longfellow, 
and Gary D. Smith, £28 Sinto. » 
Garinger_said_all_ three’ mer 
Bre employed” at’ Long” Lake 
Lumber, which has been struck 
since last July. The officer said 
Smith and Mapes also said wind- 
shields in their cars were-broken} 
out recently. ‘ 
©. Police said an alert citizen 
> got the license number, of 


~ “a car seen speeding away ° 


* from the Mapes home-after 
“the window-breaking- iuci- 

~ dent. , 

‘Officers Richard C. Chapman, 
and Paul Kyle Jr., said they 
stopped. a. car..at Marketi and: 
Fairview. after the 17-year-old, 
driver ran’ a red light at Mis- 
sion and Green. The 17-year-old, 
who. the officers’ said had been 
drinking, was taken to the juve- 
nile detention home...» 
The other..two young: men,in 
fhe car-were being. questioned, 


by police. Pes a a 


Spokesman-Review 
i February 9, 1967 
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APPENDEX II 
NATIONAL LABOR RELATIONS BOARD 
REGION 19 
aneat 
Dic Republic Building, 1511 Third Avenue 


Seattle, Washington 98101 yelenhone (206) 583627460 


+ § 1970 
ure Sate 17, 1970 


Spokane, Washington 


Long Lake Lumber Company 
Case Ho. 19-CA-3259 


Gentlemen: 
This case is administratively closed. 


Very truly yours, 


Diy? Bay 


ce: International Woodworkers of 
Amprica, AFL-CIO, Local 3-10 
1222 NH. 6th Street 
Coeur d*Alene, Idaho 83814 


V ue. George Tichy, Attorney 
Timber Products Manufacturing Sea 
$51 East 3rd Avenue 
Spokane, Washington 99202 


Wr. A. C. Roll, Attorney 
P. ©. Box t 
Oceanside, Oregon 97138 


REPLY BRIEF FOR PETITIONER 


IN THE 


‘United States Court of Appeals 


For rae District oF Corum Cmour 


No. 24390 


INTERNATIONAL WOODWORKERS OF Asrmbtca, AFL-CIO, 
Locat 3-10, Petitioner, 


v. 


Namrowan Lasoz RELarions Boazp, Respondent. 


On Petition To Review a Decision and Order of the 
National Labor Relations Board 


‘5 oserx L. Ravx, J 
JoHN Smazp 
= RavH aNnD ane 
Ce K—? » 1001 Connecticut Avenue, N. W. 
od 22232 Washington, D. C. 20036 
Attorneys for Petitioner, IWA 


Of Counsel: 


_ A. C. Row 
P. O. Box 1 
Oceanside, Oregon 97134 


Panera, Inc., Wasuxrcrox, D. C. 


Paras or Brnon S. ADAMS 


IN THE 


United States Court of Appeals 


For tue District or CoLumsBra Crecuir 


INTERNATIONAL Woopworxkers or America, AFL-CIO, 
Locau 3-10, Petitioner, 


v. 


Nartionau Lasor Rexations Boarp, Respondent. 


On Petition To Review a Decision and Order of the 
National Labor Relations Board 


REPLY BRIEF FOR PETITIONER 


Our opening brief to this Court urged three principle 
points as grounds for reversal of the Labor Board’s de- 
cision in this case: (1) the ‘‘prerogatives’’ clause and 
the legal issue presented in American National Insurance 
were radically different from the clause and the issue in 
the present case, (2) the Borg-Warner ruling prohibiting 
employer insistence on union waiver of bargaining rights 


2 


during the contract term precisely applies in this case, 
and (3) the Board’s rationalization of its present ruling 
—that the employer’s waiver demand still left the Union 
free to bargain and strike after any employer unilateral 
changes—has already been rejected by this Court’s earlier 
East Bay Union and Long Lake decisions. The Labor 
Board’s feeble effort to avoid our three salient points 
requires but brief reply on our part. 


A. American National Insurance. 


In the teeth of our demonstration (Brief, pp. 14-18) 
that the Board’s basic error was in determining that this 
ease is controlled by American National Insurance, the 
Board’s brief still insists (p. 15) that the present case 
is ‘governed by’’ that authority, and continues to equate 
the limited management functions clause and issue re- 
solved there with the sweeping prerogative clause and 
waiver issue presented here. As concerns the equating of 
the two clauses, the Board simply declines to face the fact 
that here the Company did not merely preserve traditional 
management functions areas for its discretion; it also in- 
sisted on a clause expressly waiving the Union’s statutory 
bargaining rights in major areas of wages, hours and work- 
ing conditions. Indeed, Long Lake confessed in its brief to 
the Trial Examiner its purpose to assure ‘‘that the terms 
of the Union’s waiver of its right to bargain was suf- 
ficiently clear and unmistakable.”’ Even the opposing briefs 
in this Court concede the Company’s purpose to obtain 
waiver by the Union of its bargaining rights. Thus, the 
Board’s Brief (p. 9) refers to the Union’s counter-proposal, 
which tendered the usual management rights clause, but 
which Long Lake rejected on the ground that it did not 
consider such a clause “‘to be the kind of clear and un- 
mistakable waiver necessary . . . to meet the purpose the 
Company had in mind.”’ The Brief of Intervenor (p. 7, 
n. 4, and p. 9) similarly refers to the necessity that ‘‘waiver 
by a Union of its statutory right to be consulted’? must 
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be ‘‘clear and unmistakable’’ as well as ‘‘explicit and un- 
equivocal.’ ? 


Moreover, as concerns the quite different character of the 
issue decided in American National Insurance, the Board 
makes no response at all. We have demonstrated that 
there the prerogative clause was tendered solely im re- 
sponse to and as a qualification of the union’s demand for 
unlimited arbitration, not as an independent employer 
contract dymand. The Board makes no response, but 
merely quotes to this Court (p. 16) a portion of the Supreme 
Court’s opinion which had rejected ‘‘the Board’s holding 
that bargaiuing for the management functions clause pro- 
posed by respondent was, per sé, an unfair labor practice.’’ 
But that holding cannot be torn out of the context of the 


1Intervenor’s suggestion that it remained transigent during the two years 
of bargaining on the wording of its waiver demand cannot obscure the fact 
that it never receded from the substance of its insistence that the Union grant 
an unequivocal waiver. That insistence appears from its rejection of the 
usual management functions clause (see Brief of Intervenor, pp. 36-37), which 
was offered by the Union and would have protected its rights in genuine and 
traditional areas of management prerogatives. Moreover, it appears even in its 
present brief (p. 16), which states that while it was not ‘‘wedded’’ to specific 
language, one element upon which it insisted to the end was that the Union 
grant the Company freedom ‘‘to procecd initially in a unilateral manner 
without peril’’. By that, of course, the Company means the unmistakable 
Union waiver which was its central demand from the beginning to avoid the 
‘peril’? of such cases as Fibreboard, C ¢ C Plywood, and this Court’s earlier 
Long Lake decision. 


Nor does it detract from the impermissible character of the Company’s 
waiver insistence, as the Board would have it (Brief, p. 17), that it would 
have applied ‘‘only in those matters as to which the contract was otherwise 
silent.’? Actually, the Company’s clause covered such subjects upon which 
the contract was not silent as the days of the work week and employee dis- 
cipline. In any event, contract silence has no pertinence here. Such cases 
as Fibreboard emphasize that because of the impact on the employees and 
the union, and even though the contract is ‘‘silent’’, there is a mandatory 
duty to bargain on such matters as subcontracting the work to another 
employer, sale of the facility, adoption of an incentive pay plan, and the 
like. It is precisely because of that established rule that the Company here 
demanded a sweeping waiver by the Union of the prior notice and bargaining 
rights upon which depend the workers’ continued employment and livelihood, 
and the survival of the Union as a representative. 
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issue the Court said it was deciding, concerning the pro- 
priety of an employer offer of a prerogative clause as a 
condition of agreement to, and a restriction of, the com- 
pulsory arbitration clause. Moreover, the Court’s ruling 
that the Board’s rationale did not justify “condemning all 
bargaining for management function clauses”’ was hardly a 
ruling upholding all such bargaining insistence, as the 
Board would now interpret American National Insurance? 


B. Borg-Warner. 


What is dispositive here is the Supreme Court’s Borg- 
Warner decision, issued subsequent to American National 
Insurance and necessarily proscribing any employer insist- 
ence on union waiver of bargaining rights in the guise of 
preserving management ‘¢functions’’ or “prerogatives.” 
Yet, baving first improperly expanded American National 
Insurcnce, the Board then turns around to confine Borg- 
Warn.r to its particular facts. While it suggests (p. 18) 
that the Borg-Warner doctrine ‘thas no application to the 
instant case,’’ we are frankly unable to understand the 
logic of the word ‘Accordingly’? upon which the Board 
hangs that contention. It is true that in Borg-Warner the 
employer insisted on waiver of the union’s future bargain- 
ing rights in toto whereas here the company insisted only 
on union waiver of prior notice and bargaining rights dur- 


2 Intervenor’s brief valiantly struggles to reconstruct the American National 
Insurance decision so as to obscure the narrow compulsory arbitration hold- 
ing of that case and convert it into a sweeping approbation of employer in- 
sistence on union waiver of statutory bargaining rights as such. But the 
brief for the employer in that case (see our opening brief, p. 15) emphasized 
that the basic question there ‘‘was not so much what prerogatives should 
be reserved to management, but was, rather, whether or not the decisions of 
the Company made in respect to same should be subject to review by arbi- 
tration.’? That was the only issue posed and decided by the Supreme Court. 
The expanded construction of American National Insurance is thus unsup- 
ported by the Supreme Court ’s opinion. Moreover, it creates an immediate 
conflict with the Court’s subsequent Borg-Warner ruling. This Court should 
obviously prefer a construction of American National Insurance which avoids 
such a conflict, but if that were somehow rejected then of course the more 
recent Supreme Court authority is the one which controls. 
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ing the contract with respect to such subjects as hours of 
work, subcontracting, and employee discipline. But surely 
this is a distinction without a difference. For, if there is any 
meaning to the basic premise of Borg-Warner that an em- 
ployer cannot insist on union waiver of collective bargain- 
ing rights as a condition of agreeing to a contract, then that 
premise applies here where such unrelenting insistence over 
a two-year bargaining period frustrated agreement to a 
contract.® 


Having improperly expanded American National Insur- 
ance and erroneously restricted Borg-Warner, the Board 
urges (Brief, pp. 12-14) the applicability here of the ‘‘good 
faith’’ test. The error of that approach is nowhere better 
exposed than in the Board’s own Supreme Court brief in 
Borg-Warner, which we repeat from our opening brief in 
view of its clear applicability: 


““The absence of any proof of the Company’s bad faith 
in proposing the ballot clause cannot excuse the Com- 
pany’s insistence upon the representative’s surrender 
of a right or benefit conferred by the Act which the 
clause contemplated. Bad faith is the applicable yard- 
stick where the issue is a term or condition of employ- 
ment. It does not apply to matters outside the stat- 
utory area of compulsory bargaining, such as the right 
to full and exclusive recognition. This is the decisive 
distinction between the instant case and National Labor 
Relations Board v. American National Insurance Co., 
343 U.S. 395.” 


C. East Bay Union and Long Lake. 


The last and most remarkable suggestion in the Board’s 
Brief (pp. 19-20) is its response to our attack on the 
Board’s ‘‘after the fact bargaining’’ rationalization. As 


3Intervenor complains (Brief, p. 22) about the Trial Examiner’s conclusion 
that after two, years of its insistence on the waiver clause, agreement between 
the parties was near on all issues except management rights. Unfortunately 
for Intervenor, the Board itself found (J.A. 10) that at the end the parties 
**seemed near agreement on a number of disputed matters, but remained 
deadlocked on the management rights issue.’’ 


6 


our opening brief demonstrated (pp. 23-29), the Board gave 
dispositive weight to the fact that the clause which the Long 
Lake Company here demanded for two consecutive years 
of bargaining would have left the Union free during the 
leontract to negotiate and strike after the company made 
‘such unilateral moves as sale, subcontracting, work week 
shifts, or employee discipline. All apart from the Board’s 
erroneous rejection of the per se standard, its ‘‘after the 
fact bargaining”’ rationalization—squarely rejected by 
this Court in East Bay Union and its previous Long Lake 
' decision—constitutes the faulty premise of the Board’s 
conclusion. 


In a complete inversion of our argument the Board’s 
' brief now assumes the correctness of the Board’s conclusion 
to validate the faulty premise wpon which the Board rested 
that conclusion. According to the Board’s brief (p. 19), 
our contention is answered by ‘the Board’s well supported 
finding that the Company’s insistence upon such provisions 
did not violate the Act.’’ But our point is that the Board’s 
' conclusion was rested on the erroneous ‘after the fact 
' bargaining”’ premise rejected by this Court’s previous rul- 
ings (and indeed in the Board’s own Supreme Court memo- 
randum in Fibreboard). The Board’s response is a superb 
example of circular reasoning. If we are correct that the 
' Board rested its conclusion on a legally unacceptable 
premise, its counsel surely cannot now save that premise 

" py assuming the validity of the conclusion! 


Ultimately a single proposition controls this case. For 
two years the Company insisted as the price of a contract 
that the Union waive during the contract term its statutory 
right to notice and bargaining before the employer made 
material changes in wages, hours, and working conditions. 
Until and unless Borg-Warner is overruled, such insistence 
was an unfair labor practice. Insistence on waiver of stat- 
utory rights is not just hard bargaining, it is forbidden 
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coercion. The statute does not limit an employer’s power 
to bargain with the union for wages, hours and working 
conditions highly favorable to the company; but it does 
preclude it from making the price of a contract the union’s 
surrender of the statutory rights of the workers. 


As the Trial Examiner properly found, this is a case 
where an employer insisted during two fruitless years of 
bargaining—with the consequences of frustrating agree- 
ment betWeen the parties—that the Union waive its stat- 
utory right to prior notice and bargaining in significant 
areas of wages, hours, and working conditions. That con- 
duct was a patent violation of the National Labor Relations 
Act, and we submit that the Board should be required to 
reinstate fre Trial Examiner’s decision. 


Respectfully submitted, 


JosEerx L. Ravn, Jr. 
JOHN SILaRD 
RavH anp Smarp 
1001 Connecticut Avenue, N. W. 
Washington, D. C. 20036 
Attorneys for Petitioner, IWA 
Of Counsel: 


A. C. Rott 
P. O. Box 1 
Oceanside, Oregon 97134 


